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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashwlle Tennessee

inre: Complaint - of BellSouth Telecommunications, Inc. Regarding the
Practices of Global Crossing Telecommunications, Inc. in the Reporting
of Percent Interstate Usage for Compensat/on for Jurisdictional Access
Services :

Docket No. 01-00913

BELLSOUTH'S TELECOMMUNICATIONS, INC.'S OPPOSITION TO
GLOBAL CROSSING TELECOMMUNICATIONS, INC.'S
MOTION TO DISMISS BELLSOUTH'S COMPLAINT OR, IN THE ALTERNATIVE,
TO HOLD IN ABEYANCE BELLSOUTH'S COMPLAINT

BellSouth Telecommunications, Inc. ("BellSouth"”) submits this Memorandum
in Qpposition to Global Crossing Telecommunications, Inc.'s Motion to Dismiss
BellSouth's Complaint or, in the alternative to holkdkin. abeyance BellSouth's
Complkaint ("Motion").

INTRODUCTION

‘BellSouth filed its Complaint against Global Crossing Telecommunicatiohs,
Inc. ("Global Crossing") because BellSouth discovered that, for a number of years,
Global Crossing had over reported its percentage of interstate usagé ("PIU"), thus
understating its intrastate minutes of usé. Such under reporting has the effect of ;
reducing the amount Global Crossing pays BellSouth pQrsuant to BellSouth's
intrastate access fariffs. |

Global Crossing seeks to have the Authority dismiss BellSouth's Complaint

on a number of grounds. In the alternative, Global Crossing requests that the
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Authority hold thesé proceedingé in abeyance pending the outcome of a declaratory
judgm‘ent a‘ction that Global erssing filed in federal court in anticipation 6f
BellSout}h's claims.. GIobaI’Crossing's motion should be denied for the reasons set
forth below. N

BACKGROUND

‘ln order to understand the dispute between ;kBeIISouth and Global ‘Crossingk,
somé background is necessary. Global “Crossing | is an inte’rexchyange
telecommunications company that proviaes intrastate and ihterstate interLATA
long-distance service to customeré in various states, including Tennessee.
lnterexchangé companies are dependént on the networkskk of local exchange
- companies, ’such as BellSouth, in order to access their customer’sf A typit:al
interLATA long-distance telephone call originates on one local exchange company's
network, passes through an interexchange company"é facilities (one or more) and
»then terminates on the network of a local exchange company {which may be the
- same company on whose network the call originated). Using local 'exchange
companies' facilities to complete interLATA iong-distance telephone calls is referréd
to as “éccekss." | |

~ Local exchange companies c}harge interexChange ckompaniesk for access"‘l
kserQice’s,erimarily on a per-minute-of-use basis. These charges are referred to as
"access charges.” Intérexchange companies pay access chérges both to the local

exchange company on whose network the call originated’;("originating access



charges") “and to the local exchange company on whose network the call
terminated ("terminating access charges™). |

- The rates that BellSouth charges Global Crossing for the access ‘services
vary according to whether, for each particular caii, the accees service is used to
‘ completean intrastate long-distance telephone call or an interetate Iong-dietance ;
call. An intrastate call is one that criginates within the same state as the called
station. See § 2.3.14A.1.a kof BeIlSouth's Access Services Tariff. The access
charge for an intrastate long-distance call is set by BeilSouth's tariffs on file with
and approved by the Tennessee Regulatory Authority (the "AUthority“). The
access charge for an interstate Iong-distance call is kset by BellSouth's tariffs on file
with and ap.p'ro‘ved by the Federal Communications Commission ("\FCC(").k»
Histcrica[iy, there has been a difference between the intrastate access charges and
interstate access charges.

The monthly charge for interstate access servicesthat BeliSouth provides to
‘Global - Crossing  and Similar interexchange comvpanies is 'determined‘ 'hy
(1) determining the total ‘monthly usage (in minutes) attributable to‘:thyat company;
(2) caicuiating the percentage of interstate use ("PIU"); (3) multiplying the total
monthly usage by the PIU; and (4) multiplying that figure by the appiicable
interstate access charge. The ’monthly charge for intrastate access services is
determined by multiplying the total monthly usage by the intrastate usage (100%

minus PIU), and then multiplying that figure by the applicable intrastate rate. : The



‘total mont’hly charge for all accéss services is detérmined by adding the intersta{e

| ~and intraétate usage together.
BellSouth can determine the tdtai monthly usagek(in minutes) attfibutable to

a company. BellSduth can also determine the originating PIU ("OPIU") because it is
‘able to track which cﬁalls originate on its network. However, until recently,
" BellSouth could not, through its own-equipment, determine the terminating PIU
("TPIU") for an interexchange company. Instead,'thek jndi\)idual interexchange‘
companies, such as Global Crossing, had to report their TPIU to BellSouth. This
reporting requirement is set forth in Sections E2.3’.14k(A) and :(B) of .BeIISouth's
Intrastate} Acéess Services Tariff. In ‘calculafing the amq’unts due and o'wing‘ from
Global ‘Crossing and other interexchankge companies for the ferminating access
services they purchased, BellSouth relied on each ¢ompany'é integrity and the
accufacy of their reports.

~ Because the rates for interstate usage are}’ ‘;ypicyally loWer than the rates for
kintrastate usage, a reseller can dramatically reduce its cost of do‘i’ng business by
overstating its PIU tb BellSouth. This haskthek effect of ovérstating the percehtége |
“of 'calls‘ that are subject to the IoWer interstate rates and uhderstatihg the
~percentage of calis fchat are subject to the higher intraétate rateé. |
k-RecentIy, BellSoUth installed a new computer éystem, the Agilent skystem,kk
“which permits BellSduth to determihe TPIU for each interexchange-company
accurately. After reviewing kaIobaI. Crossing's call—abtivity records, BeIISoufh

~ determined that Global Crossing had misreported its TPIU. As a result of the



misreported TPIU, Global Crosvsing paid less intrastate access charges than it
E “should have.
| ARGUMENT

1. THE DISPUTE BETWEEN BELLSOUTH AND GLOBAL CROSSING :lS
- GOVERNED BY BELLSOUTH'S INTRASTATE TARIFF. -

” In its Motion, Global Crossing makes several attempts to argue that the
 instant dispute should be decrded pursuant to federal law and/or BellSouth's FCC
interstate tarlff The underlylng flaw with thrs argument is that it assumes that thlS
matter is governed by BellSouth's interstate access tariff. Contrary to Global
Crossving's ‘misguided and"‘unsupported allegations,“BellSouth"s" comolaint only
“involves Global Crossing's failure to‘pay amdunts due pursuant‘to‘its intrastate
i ao‘cess:tariff filed with and approved by the Authority. As will be establishyed
below, other state and federal regulatory comrnivssions have recognized that claims, ,
. f’such as‘those brought‘by Bellsouthagainst Global Crossing, are governed by f
intrastate tarlffs and thus are outside the jurlsd|ct|on of the FCC and are properly‘
resolved by state regulatory oommlssrons | |

A.  The FCC's EES Methodology Order Does Not Apply to Global e
Crossing.

In seekmg to have the matter resolved by the FCC tanff Global Crossmg first
~relies on the FCC order Determmatlon of lnterstate and lntrastate Usage of Feature
‘ Group A and Feature Group B Access Servrce Memorandum and Order 4 FCC Rcd |

8448 (1989) ("EES Methodology Order").: Global Crossmg s rellance on thls order

,"S mlsplaced That order dlctates that, when an interstate carrier uses Feature‘f e E



Group A or Feature Group B access service and it is not possible to determine |
Where the call originates, then’ fortpurposes of determining interstate usage, the
“interexchange carrier should assume th'at the call originates vvhere it ventersk' kits‘“:'
network. This methodology is referred’to as the "entry-exit surrogate"y or‘kb“EES‘"’ i
methodology. ¢ | | |
| The followmg example |llustrates how this methodology Works a call from,
Nashwlle to Atlanta is interstate and normally would be governed by interstate
access tarlffs. However, if a long distance carrier receives the call to Atlanta and,
(“I), the carrier is using Feature Group A or B, (2) the carrier is unable to determine
the originof the caIl; and (3) the calt' enters the carrier's network in G_eorgia, then ‘ k'
~the call would be treated as intrastate under the EES methodology, even though lt
o _ls truly mterstate Srmliarly, a call from Nashville to Memphls ls mtrastate and kls
' normally governed by intrastate access tariffs However |f a long drstance carrier
’ recelves the call to Memphrs and (1) the carrier is using Feature Group A or B;
(2) the carrier is unable to determlne the origin of the caII and (3) the call enter‘s:‘ |
the oarrrer s network in Georgra, then the call wouvldybe treated as interstate under -
the EES methodology even though it is truly intrastate. |
Importantly, Global Crossing falls to inform the Autharlty that the EES,
| Methodology Order is lnapplrcable to the lnstant drspute because Glabal Crosslng ’
does not utlllze Feature Group Aor B access servrces. ; Instead Global Crassmg“
: kfonly uses Feature Group D serwces. Thus the mstant dlspute is not governed by

the FCC Order on whrch Global Crossing relies. Moreover_, with Feature Group D



service, Global Crossing ’shodld always be able to determine where a call originates
and thus there is no reason to rely on a "surrogate"” methodology. Accordingly, the
rationale for the EES methodology does not apply to this dispute. |

Even if the EES methddology applied to Global Crossing, which it does not,
BellSouth's intrastate tariff states that whether a call is interstate or intrastate
depends upon the end points of the call. See ‘§ E2.3.14(A)(1)(a). - The tariff
establishes unequivocally that, if the callingvparty and the called party are located
within the same state, then the calls are intrastate, regard‘less of whether the
intervening switching or transport routes the calls through another sfate. Thus, for

the purposes of determining the appropriate billing of access charges between

BellSouth and Global Crossing, the tariff controls. Accordingly, Global Crossing

was required to use the methodology in BellSouth's intrastate ktariff when it
calculated its PIU. That methodology plainly requires that the end points of the call
'be used to determine the intrastate and interstate nature of the calls.

Other state commissions have reached similar conciusioné regarding this
issue, finding that the end points of the call determine whether ak call is ’i‘ntrastate
or interstate in nature. For instance, in a PIU dispute in North Caroliha, between
BellSouth and Thrifty Call, Thrifty Call, like Global Crossing here, argued thét the
matter should be governed by BellSouth's interstate tafiff and that under the
interstate tariff, the calls were interstate in nature using the EES methodolbgy.
After rejecting each of Thrifty Call's arguments on thkis‘issue, the North Cé‘roﬁlina

Utilities Commission ("NCUC") summed up its position as follows: "In sur‘nkmary,‘it



does not matter which tariff is used to arrive at the TPIU. The conclusion is the
same. The traffic at issue is intrastate if it originates and terminatés in North
Carolina or if it 'enters a customer network' in North Carolina band terminates in
North Carolina." See Recommended Order Ruling on Complaint, In the Matter of
BellSouth Telecommunications, Inc. v. Thrifty Call, Inc., North Carolina Utilities
'Commission Docket No. P-447, Sub 5, April 11, 2001."

The Idaho Public Utilites Commission has interpreted the FCC's EES
methodology in a similar manner. See Northwest Telco, Inc. v. Mountain States
Telephone and Telegraph 'Company, 88 P.U.R. 4™ 462, 1987 WL 258025 (ildaho
P.U.C. 1987). As the Idaho P.U.C. explained in Northwest Telco,

As discussed below, the simple rule adopted by the Federal
Communications Commission and by this Commission is that when a
call has an end user origination and termination in the same state it is ;
Jurisdictionally an intrastate call for regulatory purposes. The
intermediate transport or switching does not alter the jurisdictional
nature of the call even if it occurs outside the state's boundaries.

We further observe that any other result would be a complete
fiction. If a person residing in Boise wants to call a person in Pocatello, -
the call does not become an interstate call because Tel-America had
decided to route the call through another state. The law occasionally
uses fiction to help it reach a common-sense resuit, but we should not
use fiction to reach a result that makes no sense.

The Commission finds that it is appropriate to mirror the FCC's
definition of an intrastate call given in Memorandum Opinion and Order
released April 16, 1985, Re MCI Telecommunications Corp.  While -

! A copy of this Recommended Order is attached as Exhibit "A." The North ;

Carolina Utilities Commission confirmed this Order on June 14, 2001. Final Order
Denying Exceptions and Affirming Recommended Order, "In the Matter of BellSouth
Telecommunications, Inc. v. Thrifty Call, Inc.,” North Carolina Utilities Commission
Docket No. P-447, Sub 5. A copy of the Final Order is attached as Exhibit "B."
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‘Tel-America is correct in its observation that the entry/exit surrogate
adopted by the FCC in that Order is of an interim nature, the FCC did
specifically state:

"We are, therefore, of the view that interstate usage generally
ought to be estimated as though every call that enters an OCC
network at a point within the same state as that in which the station
designated by dialing is situated were an intrastate communication and
every call for which the point of entry is in a state other than that
were the called station is situated were an interstate communication.”

From this statement, the Commission concludes that where the
calling party and the called party are located within the same state is
considered by the FCC and should be considered by us to be an
intrastate call. These calls should be billed accordingly by local
exchange companies out of their intrastate tariffs.

Thus, not only does BellSouth's intrastate tariff mandate finding that calls
that briginate and terminate in the same state are intrastate, but as the NCUC and
the Idaho P.U.C. both recognize, a proper interpretation of the FCC's position

mandates the same result.

B. The Underlying Dispute Is Governed by BellSouth's Intrastate
- Tariff. : S ‘

Additionally, Global Crossing argues that BellSouth's PIU Complaint shoUIkd'

be resolved "pursuant to the FCC's orders and BellSouth's FCC tariff” and théf

because "issues of PIU concern interstate as well as intrastate percentages[,] . . . .

BeIISouth cannot be permitted to proceed under the staté tariff When the issués

also implicate the federal tariff.” Motion at 10-11. In other words, according to

Global Crossing, individual state tariffs regarding PlUs are essentially meaﬁingless.
Such an argUment flies in the faCe of the Iong—standing dual regulatory

regime for interstate and intrastate communications and has been squarely rejected



by the FCC. See In the Mattér of LDDS Communications, Inc. v. United Telephone
of'F/arida, 15 FCC Rcd 4950, FCC Lexis 1181 {(Adopted March 7, 2000; released
March 8, 2000).2 In LDDS, after completing an audit, United Telephone Company
- {"United") concluded that LDDS had under-reported its PIU factor. As a resu'lt,
United adjusted the PIU factor and back billed LDDS for the resulting difference in |
access charges. LDDS paid the ‘amount in dispute and theh filed a complaint
proceeding with the FCC in which it sought to have United ordered to refund the
disputed amount. In the FCC proceeding, LDDS contended that United's actions
violated United's FCCtariff, which was silent on the issue of back billing. In
 response, United argued that thé back billing was for’ underpayrr‘tent of intrastate
‘access charges that were governed‘by United's intrastate tariff, which expressly
~permitted back billing.

In dismissing LDDS' complaint, the FCC initially set forth the vwell-settled |
legal principle that governs this dispute: interstate and intrastate cotnmunications‘
are "regulated by two separate but parallel tracks by independent agencies -- the
FCC for interstate communications and . the ‘appropr’iate state commission”fot
intrastate communications.” /d. at § 3. Using this analysis, the FCC found that
the transaction at issue -- intrastate access charges -- fell "squarely within the

jurisdiction of the Florida PSC" and was outside the jurisdiction of the FCC:

2 Despite its clear application to the specific issues raised by Gldbal Crossing

in its motion, Global Crossing does not discuss or even cite to this decision in its
Motion. E ’ ‘
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10.

11.

12.

LDDS argues that the back billing of which it complains
constituted a single, unified transaction to which the
Commission’s jurisdiction necessarily attaches in the light of the
involvement of United's federal tariff. In an apparent effort to
avoid the fact that the retroactive billing involved calculations
under both the Florida and the federal tariffs, LDDS contends
that it is actually the retroactive adjustment of the PIU of which
it complains. Thus LDDS contends that, given the reciprocal
relationship between interstate and intrastate minutes of use,
"any change to the intrastate PIU automatically affects changes
to the interstate PIU." In contends that, regardless of the terms
of the intrastate tariff on the question, the interstate  tariff
prohibits back billing. To effectuate this prohibition fully, LDDS
then asserts it must be extended to prohibit the retroactive
adjustments to intrastate minutes of use that United
accomplished in this case.

The difficuity with LDDS's argument is that it conflates what
were actually separate (albeit related) transactions, which were
independently subject to the restrictions in two separate tariffs.
The relationship between interstate and intrastate minutes of
use does not subject to federal law, and the terms of the

‘interstate tariff, all changes in a carrier's minutes of intrastate

use. Rather, the traffic measurement process identifies the

- jurisdiction to which an Ice's traffic is assigned. Once the

assignment has been accomplished, it is the appropriate tariff as
construed and applied by the proper regulatory authority that
governs the process for charging for minutes of use. In light of
this regulatory structure, LDDS's complaint is properly viewed
as challenging the two separate calculations -- performed under
two different tariffs -- that resulted in United's retroactive
adjustment of the access charge liability.

‘The first transaction is the reduction of the carriers' interstate .

access-charge liability. To the extent that LDDS challenges this -
transaction, it challenges an access-charge calculation under a
tariff filed with the FCC and over which the Commission
certainly has jurisdiction. = On the other hand, the second
transaction is plainly outside the Commission's jurisdiction. In

- calculating the new intrastate access charges, United applied

the terms of its intrastate tariff to the revised figure for

~intrastate. minutes of use. Under the Act's dual-track system,
‘this transaction falls squarely within the jurisdiction of the -

11



Florida PSC; as such it is beyond the jurisdiction of th
- Commission. ; .

The FCC also 'rejeéted LDDS's argument, which is the same argument raised
by Global‘ Crossing, thatk the related nature of interstate and intrastate traffic
requires that the dispute be resolved through BeIISouth"vs FCC tariff. Spedifically,
the FCC held that, "[gliven the restrictions on our authbrity, the rélationship
between percéntage of interstate and intrastate uSe provides an insufficient basis
for us to exercise jurisdiction over the retroactive a‘djustmént of LDDS's intrastate
access charge Iiability."' ld. at 13.

- Accordingly, there can be no question that BellSouth's Complaint is oufside
the jurisdictidh of the FCC and that BellSouth's intrastate access tariff governs.
Indeed,' the Florida Public Service Commission recently held as suph in BellSouth"s
PIU Corﬁplaint against Thrifty Call (Docket No. 000475-TP), fin‘d’ing, among other
things, that certain _provisions of BellSouth's FCC's interstate tariff‘ are n’otk
"'instructive" or "pertinent” in deciding BellSouth's complaint reg}arding’tkhe undér—
reportiﬁg of intrastéte terminating access minutes. See Order Granting Mbtibh to
| Stay, In re: Complaint by BellSayuth Té/ecbmmunications, Inc. against Thrifty Call,
Inc. - regarding practices in the reportin;g of percent interstate usage for'
,compensaktia‘n for jurisdictional access services, ‘Ordér No. PSC-01-2309-PCO-TP at

5.2

3

In Order No. PSC-01-2309-PCO-TP, the Florida Commission granted Thrifty

Call's Motion to Stay on the grounds that the FCC's determination on whether the L

- EES methodology applies to the reporting of PIU could effect its decision in that
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. Next,‘in’an'other futile attempt to circumvent the wéll-settled principle that
the Authbrity and not the.FCC has jurisdiction over this dispute, Globa’l Crossing
- argues that 47 U.S.C. § 152 vests the FCC vor federal court with exclusivé
jurisdicti’on over thé matter. See Global Crdssing Motidn at 8. To the contrafy,
this stajtu}te expressly recognizes that the FCC has v‘no jurisdiction with respect to
’;chafges;‘ clykass’i‘fications, v practices‘, services, facilities, of re‘gulation‘s ‘fkor or in‘
connection with ihtrastate communication service by wire or’radic’) of any carrier[,]"
which are the Sole matters at issue in this proceeding. Further, if Global Crossing's
contentioﬁ we’rke"correct, fhen the FCC's LDDS decision andk its récognition of thé |
' IbngQStanding dual 'régulétory scheme are incorrect, which defies logic.

Finally, Global Crossing argues that BellSouth's claims must be heard :
putsuanf to thekFCCk's orders and BelISouth'S FCC tariff becauSe, to do otherwise,
could res’tjjlt in BellSouth receiving compensation for fnore than 100%4of‘ the total -
‘trafyfic’:. ’Motion at 10.  This argumkent should be summarily rejected becéuse a
change»' i‘n interstétePlU will be accompanied with a corfeépondingk 'yoffsettikng. ,
‘char"ng‘e fn 'intrastate minuteé. - Consequently, BeIISoﬁth‘ Would }not ‘recéive
kcdmpen’sation for ﬁ\bré than 100% of the total traffic if Global Créssingis intrastate

TPIU was reVised.,

case. As stated above, however the EES methodology applies only to Group A
~and Group B services, which Global Crossing does not utilize. Instead, Global
vCrossmg uses Group D access services. o '
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i BELLSOUTH HAS NOT VIOLATED ITS INTRASTATE TAFiIFF;
bj N‘otwithstanding its assertion that fedkeral tariffs and‘ federal iaw govern this
: ;dispu‘te,u Global Crossing further argues that, for a variety of reasons, Bellsouth'skk
Comb_iaint should‘ be dismissed pursuantto state law and BeiiSouth's intrasta’ce k’
- tariff.  As with Global Crossing's federaly argur’nent,this‘ argument should ‘be
 summarily rej,ected. | |

A. The Authority Has the Authority to Resolve BellSouth's
Complamt

Global Crossing contends that the Authority does not have the jurisdictional .
authority to resolve BeiISouth‘s'CompIaint. Global Crossing premises’thisargurnent
-~ on the principle that the Authority does not have the authority to award money |

' darnages. ~ Motion at,14. The flaw in Global Crossing's argument is that BellSouth

oo ;_is not seeking damages in its Complamt Instead BellSoUth is asking the Authority :

to fmd that Giobal Crossmg misreported its PIU factor and to enforce BeIISouth s

e intrastate tariff by requiring Giobai Crossmg to pay BeIISouth ail mtrastate access

. charges owed Effectively, what Global Crossmg is argumg is that the Authorrty is S

: powerless to hear disputes regarding BeiiSouth s intrastate tariff. Nothing can be

| ‘farther from the truth.
Pursuant to TCA § 65-4-1 17, the Authority has the power to investigate

kupon |ts own initiatrve or upon complaint in writing, any matter concermng any

' public utlhty Moreover the Authorlty has the power pursuant to T.C.A. § 65- 55 o

o 201 to le rates and to approve tarlffs The 'Authonty has a well-estabilshed
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practice of hearing comolaints between telecommunications companies and has,
pursuant to T.C.A. §§ 65-2-102 and 103, promulgated procedures for the
adjudication of complaints. Recent!y, pursuant to the same statutory authority, the
Authority ‘has proposed ‘- specific’ rules for khandling complaints‘ . b’etvueenk
telecomymunications carriers. Global Crossing is arguing that the ‘Authority lacks
the power to hear the complaints governed by such rules. | Bellsouth‘s Compylaint isﬁ
similar to complarnts filed by CLECs against BelISouth for the alleged fallure to pay |
reciprocal compensation for the dehvery ‘and termlnatlon of ISP bound trafflc ~In,
those proceedmgs the Authorlty has requrred BellSouth to comply with the
provisions of its Authorlty approved contract and pay the CLECs recrprocal
u compensatlon for ISP-bound traffic. - See, eg Petltlon of mcCl WorldCom to’
Enforce Interconnectlon Agreement with BellSouth, Docket No 99700662.’
Similarly, in this case, BellSouth seeks an order requiring Global Crossing toconqply

with BellSouth's Authority-approved tariff.

Accordingly, contrary to Global Crossing's argument, the Authority clearly »v S

has the authority to resolve the instant dispute and find that Global Crossing should -
~ pay BellSouth all intrastate access charges owed pursuant to the intrastate tariff = .
approved by the Authority.

- B. BeIISouth Was Not Obllgated to Conduct an Audlt Before Filing
Its Clalms

Global Crossmg advances several arguments predlcated on BellSouths&f

a!leged fallure to |n|t|ate an audrt as referred to |n |ts rntrastate tariff. Slmply put
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however, the audit mechanism provided for in BellSouth's intrastate tariff is an
optional, not a mandatory, method to address PlU issues.

The crux of Global Crossing's argument is that BellSouth's Complaint is
improper because BellSouth somehow "failed to comply" with its intrastate access
tariff by not conducting an audit of Global Crossing's call data. Global Crossing's
argument, however, is based on a mischaracterization of BellSouth's tariff. Section
E2.3.14B(1) of BellSouth's intrastate access tariff provides in relevant part:

When a customer provides a projected interstate usage
set forth in (A) preceding, or when a billing dispute arises
or a regulatory commission questions the projected
interstate percentage for BellSouth SWA, the Company
may, by written request, require the customer to provide
the data the customer used to determine the projected
interstate percentage. This written request will be
considered the initiation of the audit.

(emphasis added). Moreover, Section E2.3.14B(2) of the tariff states in part that
"for BellSouth SWA service, verification audits may be conducted no more
frequently than once per year...." (emphasis added).

 The language of the tariff is clear that the audit is discretionary on the part
of BellSouth. Contrary to Global Crossing's representation, the audit is not
mandatory, nor is it in any way exclusive of other rights and remedies of BellSouth,
including Authority action. Stated simply, Global Crossing argues that "may"
means "must." Obviously, "may" means "may."

The verification procedures, including the audit, were set forth in the tariff

for BellSouth's protection. It strains credulity to take the position that by creating
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a discretionary audit procedure, BellSouth somehow waived ifs right to pursue a
claim with the Authority for past and future claims under the tariff. Not
~surprisingly, Global Crossing does not, and indeed cannot, point to any language in
t‘he’tariff that requires BellSouth toyconduct an audit in Iieo of filing a complaint
with the Authority.

Other stateb commissions have rejected the very arguments presented by
Global Crossing. For example, the NCUC has agreed with BellSouth on this precise
issue and held that the audit provision in BellSouth's intrastate tariff in that state,
which is identical to the intrastate tariff in Tennossée, sets forth an optional, buf
not a mandatory dispute resolution mechanism. See Order Dénying Motion and
.S'etting Hearing, In the Matter of ‘Bel/Sooth “Telecomn"lunications, Inc. v. ’; Thrifty
Call, Inc., North Cafolina Utilities Commission Docket No. P-447, Sub 5, June 23, 3
2000 (Exhibit "C") at 2—3.4 In additioo, the Florida Commission has previously
.denied‘Thrifty Call's and Intermedia's Motions to Dismiss"baksed on thio samo
argument, finding ’thavt 'bche;,Motions to Dismiss went beyond BelISouth's Complaint .
to the ultimate issues of fact. See Order No. PSC-00-1 568-PCO-TP at 6; Order No.

00-2081-PCO-TP at 3.

4 In Order No. PSC-00-2081-PCO-TP, the Florida Commission denied

Intermedia's Motion to Dismiss and Motion to Stay BellSouth's PIU Complaint. In :

deciding the Motion to Stay, the Commission discussed whether or not BellSouth
‘was required to conduct an audit before initiating an action with the Commission.
However, the Commission never reached a decision on this issue, finding that it
was unnecessary to resolve that specific question in deciding the Motion to Stay.

17



L. BELLSOUTH'S CLAIMS ARE NOT TIME BARRED.

Global Crossing asserts that BellSouth's claims are time barred by the terms
of the tariff. Global Crossing argues that the tériff provision limits retroactive
billing to at most a one calendar quarter. See Global Crossing Motion at 16. This
argument is incorrect for two reasons. First, the one quérter tariff limitation only
applies‘ when BellSouth is back billing as a result of an audit. See E2.3.14(D)(1)'.
As discussed above and as the NCUC recognized in its Thrifty Call proceeding, the
audit provision is optional, not mandatory. Thus, when the audit proceeding is not
Utilized, the one quarter limitation is inapplicable. Second, the tariff provision limits
how far back BellSouth can go in back billing after an audit; it does not address
when BellSouth must file its claim,

V. THE AUTHORITY SHOULD NOT DEFER TO GLOBAL CROSSING S FEDERAL
COURT SUIT.

Global Crossing requested that’ the Authority defer to ‘the declaratory
judgment action that Global Crossing filed in federal court in Georgia in antiéipation
of BellSouth's claims. Specifically, Global Crossing asked that the‘Commission
éitl'ier disniiss BellSouth's Complaint or, in the alterknat’ivé,‘ stay or hold it in
abeyance, pending the outcome of the federal ’court Iitigatioh. ’BeiISouth has filed a
motion ’kto dismiss the ,federai court litigation on grounds that the dispUtés are
subject to the kprimary jurisdiction of this _and kotherk state commissions.
Additionally, in this motion, BellSouth explainéd why thé weii-recognized abstehtion

doctrines are applicable and dictate dismissal. While BellSouth does not object to

18



staying further proceedings in this matter until BellSouth's motion to dismiss is
resolved by the federal court, BellSouth vehemently opposes any dismissal of the
present matter or any stay until the final outcome of the federal case.’

CONCLUSION

For the foregoing reasons, the Authority should deny Global Crossing's
Motion.
Respectfully submitted,

‘ BELLSOUTH TELECOMMUNICATIONS, INC.

ﬁ///ﬂym

M Hicks
Joelle J. Phillips
333 Commerce Street, Suite 2101
Nashville, Tennessee 37201-3300
(615) 214-6301

Wayne T. McGaw (La. Bar #9302)
365 Canal Street, Room 3060
New Orleans, Louisiana 70130

® BeIlSouth attaches its Motlon to Dlsmlss and supportmg Memorandum as
‘Exhibit "D." : :
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
| RALEIGH

DOCKET NO. P-447, SUB 5

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

“In the Matter of

BellSouth Telecommunications, Inc.,

v.

- Thrifty Call, Inc.,

HEARD IN: -Commission Heanng Room 2115, Dobbs Bunldmg, 430 North Sahsbury o

)
, )
Complainant, ) L S )

- ) -~ RECOMMENDED ORDER
) RULING ON COMPLAINT
)
)
)

Hespondent

Street, Halengh North Caroiina on Dacember 5, 2000, at 9:00 a.m.

BEFORE.: - Commnssnoner Sam J. Ervin, [\Y;
. Commissioner William R. Pitman
_Commxssmner J. Richard Conder
: APPEARANGES

FOR BELLSOUTH TELECOMMUNICATEONS INC..

Andrew D. Shore, BellSouth Telecommunications, Inc 1521 BetlSouth .

- Plaza, Post Office Box 30188 Charlotte North Carolma 28230

k Mlchael Twomey, BeliSouth Teleoommumcatlons lnc Legal Department

CL Suite 1870 365 Canal Straet New Orleans Lauisiana 70130 1102

 FOR THR!FTY CALL, INC.:

" Marcus W. Trathen, Brooks, Pierce, McLendon. Humphrey & Leonard, L.L P,
- Post Office Box 1800, Raleigh, North Carohna 27602 ‘

Danny E. Adams, Kelley Drye and Warren. L.LP., 1200 19‘“ Street N.W.,

Sutte 500 Washlngton D.C. 20036



- 'BY THE COMMISSION:  BellSouth Telecommunications, Inc., (BellSouth) initiated
_this proceeding on May 11, 2000, by filing a Compilaint against Thrifty Call, Inc., (Thrifty
Call). BeliSouth alieged that Thrifty Call had misreported PiU factors to BeliSouth under
its tariffs, by intentionally overstating its percent interstate usage. On May 15, the
Commission ordered that BellSouth’s Complaint be served upon Thrifty Call.

. On June 5, 2000, Thrifty Call responded to BellSouth’s Complaint by filing a Motion
to Dismiss or, in the Alternative, to Stay. Based on the language of BeliSouth's own tariff,
Thrifty Call argued that the Commission should dismiss or at least stay BellSouth's
Complaint, given that BellSouth had requested relief that it was beyond the powers of the
Commission to grant. On June 7, 2000. the Commission ordered that Thrifty Call's
- response be served upon BellSouth. . : SR -

; On June 21, 2000, BellSouth ﬁled a reply in opposition to Thrifty Call’s Motion to -
Dismiss or Stay. - ‘

On June 23, 2000, the Commission issued an Order Denying Motion and Setting
Hearing, which denied Thrifty Call's request for dismissal or a stay, set this matter for
hearing at 9:30 a.m. September 19, 2000, and established a schedule for the submission
of prefiled testimony.

Oh July 12, 2000. BellSouth served its first set of data requests upon ThriﬂyCall,, '
consisting of both interrogatories and requests for production of documents.

On August 1, 2000, Thrifty Call filed a Motion for Reconsideration of the
Commission’s Order Denying Motion and Setting Hearing, reiterating its arguments that
the language of the tariff in question compelled the conclusion that the Complaint should
be dismissed and further pointing out that the relief requested by BellSouth was either
moot or beyond the Commission’s jurisdiction to grant. ‘

On the same date, BellSouth filed a Motion for Entry of Procedural Order, in which
BellSouth requested that the Commission establish a discovery schedule and postpone
- the hearing in order to provide adequate time for the completion of discovery. ‘

On August 8, 2000, BeliSouth filed a Response to Motion for Recaonsideration and
Request for Stay of Discovery and asked that the Gommission deny Thritty Call's Motion.

: ~ On August 11, 2000, the Commission issued an Order Denying Motion for

‘Reconsideration and Granting Motion for Procedural Order that denied Thrifty Call's
Mation for Reconsideration.. The Order also established procedures for the conduct of
discovery, rescheduled the hearing in this matter for 1:30 p.m. on December 4, 2000, and
 established a new schedule for the submission of prefiled testimony. - - SHE S



On August 18, 2000, Thrifty Call filed objections 10 BeliSouth‘s data requests. On
September 6, 2000, the Commission issued an order overruling all objections, save for

one.

On September 13, 2000, Thrifty Call filed a Motion for Temporary Stay with the
Commission seeking an order temporarily staying Thrifty Call's abligation to respond to
BellSouth’s data requests pending application for Writ of Certiorari to the North Carolina

Court of Appeals.

" On September 14, 2000, Thrifty Call filed a Petition for Writ of Certiorari and
Petition for Writ of Supersedeas with the Court of Appeals, seeking interiocutory review
of the Commission's failure to dismiss BellSouth’s Complaint. On September 14, the Court
of Appeals issued an order temporarlly staying the proceedings before the Commission.
On September 29, 2000, BellSouth filed a Response in Opposition to Thrifty Call's Petition
for Writ of Certiorari and Petition for Writ of Supersedeas. On October 4, 2000, the Court
of Appeals issued an order denying Thrifty Call's Petition for Writ of Certiorari and Petition

for Writ of Supersedeas.

After the exchange of discovery. on October 20, 2000, BellSouth filed the testimony
and exhibits of Mike Harper, and the testimony of Jerry Hendrix.

On November 3, 2000, Thrifty Call filed the testimony and exhibits of Harold
Lovelady. '

On November 8, 2000, BellSouth requested that the Commission reschedule the
hearing in this matter for 9:00 a.m. on December 5, 2000. »

On November 13, 2000, BellSouth filed the rebuttal testimany of Mike Harper.

On that same date, the Commission issued an Order rescheduling the hearing in
this matter for 9:00 a.m. on December 5, 2000.

At the evidentiary hearing, which began as scheduled on December 5, 2000,
BellSouth offered the testimony of Mike Harper and Jerry Hendrix. Thrifty Call offered the
testimony of Harold Lovelady. -

FINDING OF FACT

1. Thrifty Call misreported Terminating Percent Interstate Uisage to BellSouth‘in thé ,
period from 1996 to 2000 and should pay BellSouth $1,898,685.00 representing the
amount in intrastate switched access charges Thrifty Call should have paid (or that period.



2. BellSouth was not required to conduct an audit of Thrifty Call prior to filing a
complaint for relief. ;

3. Additional arguments raised by Thrifty Call are without merit.

EVIDENCE AND CONCLUSIONS FOR
~ FINDING OF FACT NO. 1

This case involves the calculation and reporting of Terminating Percent interstate
Usage (TPIU) factors with respect to certain Feature Group D (FGD) traffic. BellSouth

‘contends that Thrifty Call has misreported 98% of its terminating traffic as interstate when

in fact 90% was intrastate. The practical importance of this relates to the payment of
accaess charges. Since access charges for interstate traffic tend to be lower than those for
intrastate traffic, a higher TPIU means the payment of less access charges. BellSouth
seeks payment from Thrifty Call in the amount of $1,898,685, representing the amount of
intrastate switched access charges it maintains that Thrifty Call should have paid in the

period 1996 to 2000.

Thrifty Call is an interexchange carrier (IXC) whose network operated in relevant
part as follows: Thritty Call would receive traffic originating in North Carolina from another
IXC. usually MC! WorldCom. That traffic would be ™" """ " """ to Thrifty Call’s switch in
Atlanta, Georgia. Thrifty Call would route the traffic over its own network back to North
Carolina for delivery to BellSouth and, ultimately, to end-users. Thus, it is apparent and,
indeed, uncontested that the traffic both originated and terminated in North Carolina.
Thrifty Call witness Lovelady admitted that at least 90 % of the calls originated and
terminated in North Carolina. The call detail records reluctantly provided by Thrifty Call
confirm this. How, then, could such traffic be converted from intrastate to interstate traffic?

~ The answer that Thrifty Call returns is that it was appropriately relying on the FCC'’s
entry-exit surrogate (EES) methodology. BelliSouth replies that this methodology was not

meant to apply to FGD traffic. Rather, the appropriate standard is to be found in

BeliSouth’s intrastate tariff, which clearly supports BellSouth's view.

The two tariffs are in pertinent part set out és follows: |
1 ] s - 'Y ! ) . 1!
2.3.10(AX1)(a) v ‘

Pursuant to Federal Communications Commission Order FCC 85-145
adopted April 16, 1985, interstate usage is to be developed as though

every call that enters a customer network at a point within the same
state as that in which the called station (as designated by the called



station number) is situated is an intrastate communication and every
call for which the point of entry is in a state other than that where the
called station (as designated by the called number) is situated is an

interstate communication. (emphasis added)’

(Intrastate Tariff)

| 2. BellSou
§E.2.3.14 (A)(2)(a)

He

The intrastate usage is to be developed as though every call that
originates within the same state as that in which the called station (as
designated by the called station number) is situated is an intrastate
communication and every call for which the point of origination is in
a state other than that where the called station (as designated by the
called station) is situated is an interstate communication.

A comparison of the language of the two tariffs yields substantial similarities and a
tew differences. Both indicate that if the two relevant points are within the state, then the
call is intrastate. |f the relevant points are in different states, the call is interstate. The
principal difference is that the FCC tariff uses the phrase “enters a customer's network”
while the intrastate tariff uses the word “originates.”

This is the nub of Thrifty Call’s argument. Thrifty Call argues that the calls enter its
network in Atlanta and go to North Carolina. They are, therefore, jpsg facto interstate
calls, regardiess of where they originate or terminate.

This argument, though ingenious, is also specious. The ECC Tariff language states
“enters a customer network” (emphasis added), not necessarily Thrifty Call’s network. The
call that Thrifty Call is carrying in fact originates and terminates in North Carolina. The
record is uncontroverted that, with respect to the minutes of use at issue, Thrifty Call is
acling as a subconiractor for another IXC. For the purposes of properly construing this
language, “enters a customer network" refers to the IXC whose customer originates the
call. ? There is one call, not two.

l}’u:v;ore:ling to 'Ihﬁfty Call, this tariff applies to FGD trafﬁé as well as to Feature Group A
(FGA) and Feature Group B (FGB) traffic. (See, FCC Tariff 1 2.3.10(A)(1)(b): however, the original
ECC Orde.r 85-145 addressed FGA and FGB only). o ,

It shoukd be recalled that the kmguage ultitately derived froman FCC Order issued in 198S--
close 10 telecomnmmications prehistory from our present perspective. The somewhat odd and
“antique” use of the phrase derives from the fact that the originating IXC is a “customer™ to the
ILEC’s access services. The preferred modern usage is “originating.”

&



This conclusion is buttressed by further considerations. First, it Thrifty Call's’
interpretation were correct, it would mean open season for the “laundering” of minutes of
use. An originating carrier with large amounts of intrastate traffic might be irresistibly
‘tempted to convert such intrastate traffic into interstate traffic through the simple expedient
of handing off such traffic to another IXC with a switch in a different state. Such IXCs
might be irresistibly tempted to enter into financial arrangements based on the avoidance
of the payment of intrastate access charges otherwise due. It is undoubtedly better to
remove this temptation than to abet it. '

Second, if Thrifty Call were correct, then it should have applied the same
methodology in Georgia. Logically, most Georgia calls should have been intrastate. At
hearing, however, Thrifty Call admitted in Georgia that it used the originating and
terminating points of the calls to determine whether the call was intrastate or interstate.
Thrifty Call was apparently selective in its adherence to the EES methodology.

In summary, it does not matter which tariff is used to arrive at the TPIU. The
conclusion is the same. The traffic at issue is intrastate if it originates and terminates in
North Carolina or if it “enters a customer network” in North Carolina and terminates in
North Carolina. It does not matter whether more than one IXC is involved or where in the
country the call is switched between the beginning point and the end point. It is not
necessary to establish that Thrifty Call has evil intent or that it “intentionally” misreported
the minutes of use to require that Thrifty Call pay what it ought to have paid to begin with.
It is sufficient that the minutes of use were misreported. ,

'EVIDENCE AND CONCLUSIONS FOR
FINDING OF FACT NO. 2

_ One of the long-running sub-themes of this proceeding is Thrifty Call's insistence
that BellSouth was abliged by Tariff Section £2.3.14 (B)(1) to perform an audit of Thrifty
Call prior to filing a complaint. Thrifty Call also wanted to limit the audit to adjusting the
PIU on a going-forward basis. Thrifty Call has continued in its past-hearing filings to argue
this issue.

The Commission has twice ruled against Thrifty Call on this issue--first, in its
June 23, 2000, Order Serving Motion and Setting Hearing and, second, in ils
August 11, 2000, Order Denying Motion for Reconsideration and Granting Motion for
Procedural Order--noting that the tariff provision was pemmissive, not mandatory. The
Commission sees no reason 10 change its wew on the matter now and reaﬁlrms it based

on the reasoning set aut previously.



EVIDENCE AND CONCLUSIONS FOR
FINDING OF FACT NO.3

Additional arguments raised by Thrifty Call are also without merit.

Thnfty Call has queslloned the Commission’s authority to award backbuhng in this
proceeding because BeliSouth has allegedly not supported its calculation of the
$1,898,685 in “unbilled access charges" and is in any case limited by its tariffs, any
deviation from which would canstitute an award of damages.

- On the contrary, the Commission believes that the $1,898,685 is well supported.
See, e.g., Harper Direct, Tr. at 20-21. The Commission’s authority ta require the payment
of sums that should have been paid but were not because of inappropriate classification
is well-established and does not constitute an award of damages. Thrifty Call's argument
that BellSouth’s recovery is limited by its tariff is simply a variation of its argument rejected

in Finding of Fact No. 2.

Thrifty Call has also suggested that BellSouth is barred by the doctrine of laches
tfrom the relief it requests. The Commission does not believe that BellSouth engaged in
' an unreasonable delay injurious or prejudicial to Thrifty Call in bringing its complaint. :

IT IS, THEREFORE, ORDERED that Thrifty Call shall pay BellSouth the amount of
$1,898,685, representing the amount of intrastate access charges Thrifty Call should have
paid. ,

ISSUED BY ORDER OF THE COMMISSION.

This the _11th day of April, 2001.

'NORTH CAROLINA UTILITIES COMMISSION
Aail L.Mouwrask

Gail L. Mount, Deputy Clerk

pEO40401.01

Commissioner William R. Pittman resigned from the Commission on
January 24, 2001, and did not participate in this decision.
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
' RALEIGH
' DOCKET NO. P-447, SUB 5

BEFORE THEkNORTH CAHOLINA UTILITIES COMMISSION

In the Matter of

BellSouth Telecommunications, Inc. )
' Complamant R : ,
R ) FINAL ORDER DENYING
V. ‘ ) EXCEPTIONS AND
) AFFIRMING RECOMMENDED
Thrifty Call, Inc. ) ORDER
Respondent )

" ORAL ARGU'MENT  Commission Hearmg Room 2115, Dobbs Buﬂding. 430 North -
"HEARD IN: Salisbury Street, Raleigh, North Carolina, on Monday.-
Sl -~ May 21, 2001, atZOOpm : : v

BEFORE: ' - Commissioner Sam J. Ervin, IV, Presiding
: : - Commissioner Ralph A. Hunt
Commissioner Robert V. Owens, Jr.
Commissioner Lorinzo L. Joyner

'APPEARANCES
FOH BELLSOUTH TELECOMMUNICAT!ONS INC

Ed Rankm and T. Michael Twomey, BeHSouth Telecommunications, Inc.,
1521 BeliSouth Plaza 300 South Brevard Street Charlone North Carohna '

28230
FOFI THRIFTY CALL INC.:

Marcus W. Trathen and Charles Coble Brooks Pierce, McLendon, Humphrey
& Leonard, L.L.P, Attorneys at Law Post Offlce Box 1800, Raleigh, North e

Carolina 27602

BY THE COMMISSION: On Apnl 11, 2001, Comissioner Sam J. Ervrn IV and
- Commissioner J. Richard Conder entered a Recommended Order Ruling on Complaint.
On May 3, 2001, Thritty Call, Inc. (Thrilty Call) filed six exceptions to the April 11, 2001,



Recommended Order and requested oral argument. An Order Scheduling Oral Argument
on Exceptions was issued on May 4, 2001, and the oral argument was set for
May 21, 2001. On May 18, 2001, BeliSouth Telecommunications, Inc. (BeliSouth) filed
Responses to Thrifty Call's Exceptions. This matter came on for oral argumem as
scheduled. Both parties were represented by counsel. : . o

WHEREUF’ON,' the Commission reaches the following

CONCLUSIONS

Based upon a careful consideration of the entire record in this proceeding,kthe

Commission finds good cause to deny Thrifly Call's exceptions and to affirn the

- Recommended Order. The Commission agrees with and adopts all the finding of fact and _
conclusions reached by the two Commissioners who heard and decided the case and
: ooncludes that the Recommended Order is fully supported by the record.

IT IS, THEREFORE SO ORDERED as follows:

1. Thatthe exceptlons filed by Thnfty Call with respect 10 the Recommended Order :
entered in this docket on Apnl 11, 2001, be, and the same are hereby denied. :

: 2. Thatthe Recommended Order entered in this docket on April 11, 2001, be and
. the same is hereby affirmed and adopted as the Final Order of the Commission. :

| ISSUED BY ORDER OF THE’ COMMISSION.
This the_14th day of June, 2001.
v NOHTH CAROLINA UTILITIES COMMISSION

Geneva S. Thigpen, Chief Clerk

RLOBTXT.08
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-447, SUB S

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

in the Matter ol
BeliSouth Telecommunications, (nc.,
Complainant
ORDER DENYING

)
)
V. ) MOTION AND
. ) SETTING HEARING
Thrifty Call, Inc., )
Respondent )

" BY THE CHAIR: On May 11, 2000, BellSouth Telecommunications, inc. (BellSouth)
filed a Complaint against Thrift Call, Inc. (TCI) alleging that TC! had “intentionally and
unlawfully" reported erronaous Percent Interstate Usage (PiU) tactors to BellSouth in
violation of BeliSouth’s Intrastate Access Tarift (See Section £2.2.14, Jurisdictional Report
Requirements) and Commission rules. The PlUs provided by TCl result in an under-
reporting of intrastate terminating access minutes terminated to BellSouth, resuiting in the
loss of approximately $2 million through the loss of intrastate access revenues.

: BellSouth explained that BeliSouth and TC! use the PIU reporting method to
determine the jurisdictional nature of the traffic being exchanged by the parties and the
resulting appropriate billing rate for such traffic. The PIU factor provided by TCt to
BeliSouth is 98% Interstate. The intrastate access rate Is higher than the interstate access
rate, meaning that it costs TCl! less in swilched access charges to report terminating
interstate minutes than it does tc terminate intrastate minutes. '

" BeliSouth stated that in March 1999, it had noticed an abrupt change in the amount

of terminating interstate minutes. These increased 10 over 4,000,000 minutes per month.

This caused BeliSouth to initiate an invastigation using tast calls. Among cther things,

‘BellSouth placed 171 intrastate test calls and tound that TCI did nat deliver the Calling

- Party Number (CPN) for any of the 171 calls. This is evidence of an effort to disguise the
- jurisdictional nature of the traffic. ‘ ,

BeliSouth further stated that in early 2000, it had requested information from TCl to
pursue an on-site audit of TCI to determine the PiU of traffic being terminated to BellSouth.
TCI purported to agree 10 an audit, but insisted on terms thal would make verification

difficult.
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~ BeliSouth requested that TCI be found to have intentionally and uniawfully reported
traffic as interstate rather than intrastate and that as a resuit BellSouth has suffered
financial harm: that TC! be required to comply with BellSouth’s request for an audit to
enable BellSouth to accurately calculate its damages; and that such other relief as Is

appropriate be granted.

On May 15, 2000, an Order Serving Complaint was iSsue_d, directing TCi to reply by '
June 5, 2000.

ICl Response

On June 5, 2000, TCl filed a Motion To Dismiss, Or, in The Alternative, To Stay. TCl
maintained that BellSouth's Complaint is improper and premature because BellSouth has

failed to comply with its own intrastate access tarift which expressly addresses this

situation. Spedifically, Section £2.3.148 of that tariff provides for audits to be conducted
in disputes such as this and sets out procedures to be followed. TCI has never resisted -
BeliSouth’s request for an audit and has even recommended a proposed auditor; but
BeliSouth has not taken any action in response. instead, BellSouth had demanded
payment from TCl without an audit and outside of the tariff's procedures.

- TCI also disputed BellSouth’s claim to continuing harm. TCI said that it is not.
currently sending traffic to BellSouth and has not done so since January, aven to the
extent of disconnecting all of its feature group tacilitios with BellSouth by April 7, 2000.

Until the tarift procedures are fulfilled, a complaint proceeding is a waste of
resources. If it is appropriate not to dismiss the Complaint, TC! alternatively requested
that the Complaint be stayed until such time as an audit pursuant to BsliSouth’s Narth
Carolina Intrastate Tariff has been conducted.

BeliSouth Reply

"~ On June 21, 2000, BeliSouth filed a Reply And Opposition To Thrifty Call’'s Motion
To Dismiss Or Stay. BeliSouth identified the crux of TCI's argument as being that
BeliSouth had failed to comply with its intrastate access tariff by not conducting an audit
of TCI's call data. BellSouth stated that the provision referred to was permissive, not
mandatory: L f e :
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When an IC [or End User] provides & projected interstate usage set
torth in A. preceding, or when a billing dispute arises or a
regulatory commission questions the = projected interstate
percentage 1or BellSouth SWA, the Company may, by written
request, require the IC [or End User] to provide the data the IC Jor
‘End User] usad to determine the projected interstate percentage.
" This written roquest will be considered the initiation of the audit.

(Tariff Section E2.3.14B(1)) (Emphasis added).

‘Besides being permissive, this provision is in no way exclusive of other rights and
remedies of BellSouth including Commission action. Moreover, the fact that TClis now
willing to undergo an audit in no way constitutes a waiver of BeliSouth’s right to pursue its
complaint. - : ~

indeed, in the absence of an audit, thare is ample evidence for BellSouth ta proceed
with its complaint on the basis of the test calls it conducted as a means of substantiating
" its claim prior to filing the complaint. There is in fact no nead for an audit at this point, and
“ this is why BellSouth withdrew its audit request on April 7, 2000. TCl, it should be noted,
aiso wants to limit the audit to adjusting the PIU on a going-lorward basis, but the greater
question is one of past violations. BeliSouth is also concarned that, while TCi may not be
currently passing traffic, it may do so tomorrow and, therefore, potential harm to BellSouth
- oontinues to exist. :

WHEREUPON, the Chair reaches the following
CONCLUSIONS

After carelul consideration, the Chair concludes that TCI's Motion To Dismiss, Or,
in The Alternative, To Stay should be denied for the reasons as generally set out by
BeliSouth. As BeliSouth has pointed out, the audit provision in its tariff is permissive, not
mandatory, and is not in derogation of any other rights that BeliSouth has. Accordingly,
the Chair concludes that a hearing be set in this matter.

IT IS, THEREFORE, ORDERED as follows:

1. That TCI's Motion to Dismiss, ar, in the Altemative to Stay, be dismissed.

2. That a hearing be scheduling on this matter beginning on Tuesday.
September 19, 2000, at 9:30 a.m., in Commission Hearing Room 2115, 430 North
Salisbury Street, Raleigh, North Carolina.

4. That BellSouth prefile testimony by no later than August 18, 2000.

3
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4. That TCl pretfile testimony by no later than September September 1, 2000.
‘5. That BellSouth prefile rebuttal testimony by no later than September 8, 2000.
ISSUED BY ORDER OF THE CHAIR. ‘ |

This the ___23rd day of June, 2000. :
NORTH CAROLINA UTILITIES COMMISSION

Cynthia S. Trinks. Deputy Clerk

mgOGZI00 02
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UNITED STATE DISTRICT COURT Noy 20 200
FOR THE NORTHERN DISTRICT OF GEORGIA 7yex b 1ygiaS, Clerk
ATLANTA DIVISION By &/
, o : : : v “C‘{.‘-Ut}' Clerk
GLOBAL CROSSING )
" TELECOMMUNICATIONS, INC., )
a Michigan corporation, )
| )
Plaintiff, )
) | S
v. | )  Civil Action No.: L:01-CV- 7706 VT 4 o
‘ y A2 L TR
BELLSOUTH )
- TELECOMMUNICATIONS, INC,, )
a Georgia corporation, )
S )
- Defendant. )

)

: DEFENDAI\T BELLSOUTH TELECO\’[MUNICATIONS. INC.’S
7 " MOTION TOQ DISMISS PLAINTIFE’S COMPLAINT

Defcndant BellSouth Telecommunications, Inc. (“BellSouth™) moves

. pursuant to Rules 12(b)(6) and/or 12(b)(1) of the Federal Rules of Civil Proccdure ‘

to d1srmss Plamtxff Global Crossing Telecommunications, inc.’s (“Global
Crossmg”) Complamt In support of this Motion, BcHSouth relies upon (xlobal

Crossmg s Complaint and BellSouth’s Mernorandum of Law, filed concurrently

' lxerew;th

BellSouth 1c.<pcctfuny submits that Piamuf["s C omplamt qhould be

dismissed for three independent reasons. I*zrst, the Liammb 1u, wuhm the exclusive

CATLOUTIDORIRa Y



, and/br primary Junsdtctmn of the state public servwe comxmssmns Second, under’ |
the] ohnson Act, 28 USS. C § 1342, there 1§ no federal court junschctlon over
Plamtlff’ $ claims and thus they should be dlsmlssed w1th prejudice. Third,
adjudlcatxon of Plamhff’ s claims In fcderal court would pose an institutional threat

to proper state regulatory schcma and therefore should be dlsrrusscd pursuant to the

Burford abstcntlon doctrine.

BcllSouth respcctfully requests a hearmg before the Court on this Motion.

Respectﬁllly submuitted this 30th day of Novembcr 2001.
ALSTON &BIRDLLP

e
Michael P. Kenny
Georgia Bar No. 415064
Teresa T. Bonder -
Georgia Bar No. 703969
Angela Payne J ames

" Georgia Bar No. 568086
Valarie C. Williams
Gcorgxa Bar No. 764440

Attorneys for Defendant BellSouth
P F cle»ommumcahons Inc.
One Atlantic Center ‘

1201 West Peachtree Street
Atlanta, Georgia 30309 3424

o (404) 881-7000
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- CERTIFICATE OF SERVICE
| HEREBY CERTIFY that 2 truc and correct copy of the foregoing

. DEFENDANT BELLSOUTH TELECOMMUNICATIONS, INC'S

MOTION TO DISMISS PLAINTIFF'S COMPLAINT has been sent to
: k:ouﬁscl for Global Crossing Tclecdmmunicati‘ons,lnc. as follows:

VIA HAND DELIVERY

Richard L. Robbins, Esg. ‘
Sutherland Asbill & Brennan LLP
999 Peachtree Street, N.E.

Atlanta, Georgia 30309

VIA FACSIMILE AND
FIRST CLASS U.S. MAIL,

 POSTAGE PREPAID

~ IraKasdan,Bsq. s
Kelley Drye & Warren LLP
8000 Towers Crescent Drive
Suite 1200 P

" Vienna, Virginia 22182

VIA FIRST CLASS U.S. MAIL,
POSTAGE PREPAID - ‘
Michael J. Shortey, 111, Esq.

Global Crossing North America, Inc.
180 South Clinton Avenue ‘ »
Rochester, New York 14646

This 30th day of November, 2001.
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POLER 1§ CLERK'S OFFIQE

DUPLICATE oo DADTAvane
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3
UNITED STATE DISTRICT COURT . . Bopsey Ot
FOR THE NORTHERN DISTRICT OF GEORGIA ‘
ATLANTA DIVISION
GLOBAL CROSSING )
TELECOMMUNICATIONS, INC., )
a Michigan corporation, )
)
Plaintiff, )
) | B
V. ) Civil Action No.: 1:01-CV-2706; =7 "~
) - . : ‘..' -
BELLSOUTH )
TELECOMMUNICATIONS, INC., )
a Georgia corporation, )
)
Defendant. )

)

DEFENDANT BELLSOUTH TELECOMMUNICATIONS, INC’S
MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS PLAINTIFF’S COMPLAINT

L. SUMMARY OF ARGUMENT
Defendant BellSouth Telecommunications, Inc. (“BellSouth™) respectfully
submits that Plaintif’s Complaint should be dismissed pursuant to Rule 12(b}(6) -
and/or 12(b)(1) of the Federal Rules of Civil Procedure for three indepéndcnt
reasons. First, the claims lie within the exclusive and/or primary jurisdiction of
the state public service compiissions. Second, under the Johnson Act, 28 U.S.C. :
8 1342, the‘fc is no federal couvnjurisdiction over Plainti{l’s ‘claims. Third,"

adjudication of Plaintiff’s claims in federal court would pose an institutional threat
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to proper étate regulatory schema and therefore should be dismissed pursuant to the -
Burford abstention doctrine.
II. FACTUAL BACKGROUND
Plaintiff, Global Crossing Telecommunications, Inc. (“Global Crossing™), is
an intercxchange carrier (“IXC”) that provides intrastate and interstate long-
distance serﬁcc to customers in various states. Compl. 4 1. IXCs are dependent ‘
on the networks of local exchange companies (“LECs™), such as BellSouth, in
order to havé access to their customers. Cc;mpl. i 2‘. A typical long-distance
tclcphone call originates on one LEC’s network, passes through one or more IXC
facilities, and thén terminates on the network of a LEC (which may be the same
company on whose network the call oﬁginated). See, e.g.. Compl. § 6. The uée of
 LEC facilities t© complete long- dlstancc telephone calls i 1s rcferred to as access
| fd. IXCs pay chérges for access both to the LEC on whose nctwork the call
originated (“originating access charges™) énd to the LEC on , whose network thé
call tgrmmatcd (“termmatmg access charges™). See Compl. 1 6,7.
| Punsuant to various mtrastate and mtcrstate tanffs, BellSouth provides

‘Global Crossing with access service in Alabama, Georgia, Florida, Louisiana,
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Mississippi, North Carolina, South Carolina, and Tennessee (the “States”).’ The
access charge for an intrastate long-distance call is set by BellSouth’s tariffs on file
with and approved by the state public service commissions in the States
(collectively, “BcllSouth’s State Access Tariffs””). An intrastate call is one that
originates within the same state aé the called station.? BellSouth’s intrastate access
charges are generally higher than ifs interstate access charges.” Compl. § 7.
BellSouth bills IXCs like Global Crossing according to its percentage of
interstate use (“PIU”). See Compl. § 7.‘ Until recently, BellSouth Could not, with
its own equipment, detcrrnine the terminating PIU (“TPIU™), one of the PTU
factors, for an IXC; instead, the individual IXCs, such as Global Crossing, had to

report their TPIU to BellSouth. See Compl. § 7. This reporting requircmént 1s set

! Global Crossing’s Complaint does not specify the particular states at issue but references only

three of the states where BellSouth provides Global Crossing access service: Georgia, Flonda,
and North Carolina. Corapl. 4 5. To the extent that the Complaint is limited to preventing )
BellSouth’s recovery of intrastate access charges in these three states, BellSouth’s Motion to
Dismiss is so limited. Out of an abundance of caution, however, BellSouth also directs its
Motion and Memorandum of Law in Support to additional states where BellSouth provides
Global Crossing service and also secks recovery for underpaid intrastate access services:
Alabama, Louisiana, Mississippi, South Carolina, and Tennessee.

2 Spe Sections E2.3.14(A) and (B) of BellSouth’s State Access Tariffs (Section E2.3.10 of the
Alabama Tariff). This Court may properly consider thuse 1ariffs in connection with this Motion
‘1o Dismiss because they are matlers of public record and are relied upon in Global Crossing’s
Complaint. See Lovelace v. Software Spectrum Inc.. 78 F.3d 1015, 1071 (5th Cir. 1996); Atlanta
“Gas Light Co. v. S. Natural Gas Co.. 338 F. Supp. 1039, 1041 (N.D. Ga. 1972), aff’d in relevant
 part and vacated in part, 476 F.2d 142 (5th Cir. 1973). :

3 The access charge for an interstate long-distance call is set by BellSouth's tariffs on fite with
and approved by the Federal Conununications Commission ('FCC™). Compl. § 5.

-3
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| forth in Sections E2.3'.14(A) and (B) of BeliSouth’s State Access Serviées Tariffs
(Seétion E2 1.10 of the Alabama Tafiff). BellSouth relied on the accuracy of
Global Crossing’s reports to calculate the amounts due and owing from Global
Croséing for terminating access services. Compl. 17.

Recently, BcllSouth installed a new computer system that enables BeliSouth
to determine the PIU for each IXC. See Compl. §14. Asa result BellSouth
‘determi‘ned that Global Crossing had nnsreported its PIU, and underpald its
intrastate access charges. /d. Accordmgly, BelISouth demanded payment from
Global Crossmg for underreported mtrastate usage. See Compl. 4 15.

In a peremptory strike, Global Crossing brought suit in this Courc In five
separate counts, Global Crossing secks declaratory judgments that “BellSouth’s
refusal to uSe an independent audit in order to determine the accuracy of Global
Crossing’s jurisdictional separation of interstate and intrastate telephone service 1§
unlawful” (Count I); that “Bellys‘outh‘s calculation of Global Crossing’s
jurisdictional separation of interstate and intrastate tclephonc calls is erroneous”
(Count m; that BellSouth cannot recover for unpaxd access charges beyond one
year (Count I11); nor beyond two ycars (Count IV); and that BeliSouth may not '

modify the PIU factors reported by Qlobal Crossing (Count V). In addition,
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Global Crossiﬁg scéks injunctions prohibiting the conduct that it r6§uests thévCourt
to declare unlawful (Counts I, 1L, 1V, and ) |

Because Global Crossmg has underreported and underpaxd its intrastate
usage in various states, BellSouth filed actions in the eight relcvant public service
commissions (the “State Commissions™) in October 2001.°

L. ARGUMENT AND AUTHORITY
A.  Applicable Rule 12(b) Standards |
A complamt should be dlsrmssed under Federal Rule of C1V11 Procedure

1?(b)(6) when, “on the basis of a dispositive issue of law, no construction of the
factual allegations will support the cause of action.” Marshall Coumy Bd. oj
Educ. v. Marshall County Gas Dist., 992 F.2d 1171, 1174 (11th Cir. 1993). Under
Federal Rule 12(b)(1), a complaint, upon factual attack, may be dxsmlssed when a
court dctermmes that it lacks subject matter Jurisdiction irrespective of the
plcadings. McMaster v. U. S., 177 F.3d 936, 940 (1 1th Cir. 1999) (“[Flactual
attacks challengc the existence of sub]cct matter jurisdiction in fact, trrespectwe of

 the pleadings and matters outside the pleadings. . .”)-

3 A hist of 1he Statc Commission proceedings is attached as Exhibit “A.”

: -5-, 

ATLULATIASS VT



Bk. | BellSouth’s State Access Tarxffs Govern Plaintiff’s Claims
This case is about BellSouth’s contention that Global Crossmg has

underpaid BellSouth intrastate access chargcs Because Global Crossmg purchases
local access from BellSouth for both interstate and intrastate trafﬁc its access
service must be identificd as either interstate or inirastate. See BellSouth’s State
Access Tariffs. Once the access is assigned to the appfopriatc category, charges
are separately regulated under tﬁc dual regulatory regime prescribed by the
Commurﬁcations Act of 1934, See 47 U.S.C. §§ 151, 152(b); LDDS
, Cammumcazlons Inc. v. United Tel. of Fla., 15 E.C. C Record 4950, 4951
(adopted March 7, 2000; relcased March 8, 2000) (hereinafter, * ‘L.DDS’ ) Thus
“the two cétegories of traffic are regulated along two separate bui parallel racks by
independent agenmes —the FCC for mnterstate commumcanons and the appropn ate

state commission for intrastate communications.” LDDS, 15 F.C C Rccord at

4951.

Here, thck issue is whether Global Crossing overrcported its interstate acccss,‘
and thereby underrcportcd and underpaid its intrastate access, which it had a’ k
financial mcemwc to do See id. at 4952 (Because of the rate dxtferencc IXCs |

have “an incentive 10 overstate their percentage of interstate use, therLby lcduuug

the fraction of their total traftic that was subject 10 the h1gher ‘mrasmc a;ccs:

_6_~ .
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1 2]

rates”). Althougb intrastate access charges are the issue, Global Crossing
nevertheless alleges that this is a federal matter because the interstate tariffs govci’n

both the jurisdictional separation of traffic and the process for challenging that

o separation and the payment owed thereunder. Compl. § 20. The BellSouth
intrastate and interstate tariffs have similar provisions regarding jurisdictional

- separation; accordingly, one state commission has already exercised jurisdiction‘

over this véty issue to uphold BellSouth’s method of jurisdictional separation.’

| ‘Iri the LDDS case, the FCC rcjectéd the argument that the process for
disputing recovery of intrastate access charges baséd on jurisdictional separatioh of
traffic is governed by the interstate tanff 15 F.C.C.‘ Record at 4950. In that ca‘sé,‘
United (the lbcal cichangé carfier), concluded that LDDS (the IXC) had
misreported its PIU factor by underreporting its intrastate usage and ov;:rrépdrting

its interstate usage. United backbilled LDDS for the resulting difference in access

3 See Recommended Order Ruling on Comyglainl_. In the Mutter bf BellSouth Telecomms., Inc. v, 2
Thrifty Call, Inc., N.C. Utils. Comm'n Docket No. P-447, Sub 5, April 11, 2001 (hereinafter

"Thrifty Call Order ") (finding that intrastate usage of mimunes were misreported and holding that

“it does not matter which tariff is used to arrive at the TPIU. The conclusion is the same.™). A

‘copy of this Recommended Order is attached as Exhibit “B.” The North Carolina Utilitics

Commission confirmed this Order on June 14, 2001, Final Qrder Denying Exeeptions and
Affirming Recommended Qrder, fn the Matter of BellSouth Telecomms.. Inc. v. Thrifty Call.
Ine., N.C. Utils. Comm’n Docket No. P-447, Sub 5. A copy ol the Final Order is attached as
Exhibit *C.” On August 7, 2001, Thrifty Call filed a pcuition for declaratory ruling with the

- FCC. raising the same issucs resolved by the NCUC in this matter. BellSouth has opposed this
- petition. The FCC has not yet issued a ruling. :

-7 -
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chargcs LDDS ﬁled a complamt with the FCC alleging that Umtcd’s actions

violated Umtcd’s FCC tanff. Umted however argucd that the backbﬂlmg was for -

yunderpayment of intrastate access charges that were govemed by United’s

' intrastate tariff, which expressly permitted back-billing. The FCC concluded that

the dispute focuscd on intrastate access service:

k ThlS raises thc quesuons of which of these two related, but
_separate, transactions it is that LDDS challenges in this action.
There can be little question that the focus of LDDS's claim is

on the calculation of its liability for intrastate access service.
LDDS does not challenge the credit it received in connection

with the recalculation of its interstate access bill. Rather, it

‘objects to the retroactive increase in liability for intrastate

access. . .. Although this commission unquestionably would
have the authonty to decide issues arising under United's
federal tariff, we conclude that LDDS's complaint, fairly read

presents no such issues.

| Id at 49‘35 (cmphasxs added)

As in LDDS the focus ot Global Crossmg s Complamt is that BellSouth 1$

2 allegedly overchargmg it for mtrastatc access. These 111trastate charges are

= calculated pursuant to the BcllSouth State Access Tanffs See za’ (“In calculatmg

~ the new intrastate access cha:rees Umtcd apphed the terms of its intrastate tanff to

. the wvxscd hLurc of intrastate minutes of use. ”) Thus under the *“‘dual-track

system, this transaction faﬂs squarely wnhm lhc }unsdlctlon of the [Stdlel

 PSCfs]...

‘id.
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~ The decision in LDDS is consistent with decisions in numerous statc
commissions ’holdi‘ng that they have juﬁsdiction to rcsolize similar dispufcs over
PIU reporting and intrastate access charges. For example, the North Carolina
Utilitics Commissidn recently resolved a ;rirtually ide;nti‘caldbispute betWécﬁ
BellSouth and aﬁother IXC.6‘ State commissions have présided over PIU
calculation issues in the negotiation and arbitration of intercofmection disputes.” ‘
They have also decided PIU reporting issues,® provided penalties for falsc;PIU |

reportin g.” and handled commission coroplaints regarding inaccurate PTU

reporiing.'’

¢ See Thriftv Call Order, Exh. B.

7 See, e.g., In re Sprint Communications Co. L.P., No. 96-100 -TP-ARB, 1996 WL 768,942 -
(Ohio Pub. Util. Comm’n Dec. 20, 1996). ‘ '

S See, e.g., In re US West Communications, Inc., No. P-421/EM-93-405, 1994 WL 91225 (Minn, -
~Pub. Util. Comm’n Feb. 22, 1994); In re Cent. Tel. Co., No. 9981, 1993 WL 595464 (Tex. Pub.

Util. Comm'n Sep. 8, 1993); In re Ala. Pub. Serv. Comm 'n Policies Regarding Reporting of PIU, © :

No. 19356, 1992 WL 208261 (Ala. Pub. Serv. Comm’n Jun. 18, 1992); In re Investigation of
Revenue Requirements, Nos. U-17949, U-17949-V, 1992 WL 677879 (La. Pub. Serv. Comm'n -
May 11, 1992). The Florida Public Service Commission, in separate orders over the years, has
addressed PIU issues repeatedly, including the PIU reporting requirements. See Inre .
Elimination of Requirement thai LECs File PIU Reports to the FL. Pub. Serv. Comm 'n, No.

951049-TL, 1995 WL 632457 (Fla. P.S.C. Oct. 17, 1995) (setting out history of Commission
regulation of P1U issue). - . . ,

“ In re Amendment of Chapter 280, Provision of Comperitive Telecomms. Servs. No. 96-526.
1996 WL 677619 (Me. Pub. Util. Comm’™n Oct. 24, 1996). ‘ : ' :

10 1 ve Southwest Tex. Tel. Co., No. 9983, 1992 WL 487220 (Tex. Pub. Util. COﬁ'ﬂl‘x’h Aug. 14,
1992). k / P P o :

9.
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|

Based on these authorities, Global Crossing has mischaracterized the basic

1

nature of its state tariff claims in order to avoii'ii the regulatory jurisdiction of the

various State Commissions. But, the real substantive focus of Global Crossing’s
!

claim, however, is on intrastate access scrvice% For this reason, the Court should

see through Global Crossing’s transparent attc{mpt at forum shopping and refer this
|

C. Global Crossing Has Failed to Exhau]st Its Administrative Remedies

action to the relevant State Commissions.

If a claim is within the exclusive jurisdi}_ction of an administrative agency, a |
court shoul‘d defer judicial resolution until avéi.ilable administrative remedies have
been exhausted. United States v. Wes?ern Pa(ir; R.R. Co., 352 U.S. 59, 63 (1956).
The statutory schemes in the States provide tt!}at the public service commissions
have cxclusivc jurisdiction over Global Crossll'[iﬁg’s claims. Global Crossing,
moreover, has not alleged that it has exhaustq:d its administrative remedies before
those commissions. | | |

" Each of the States has granted its stéte utiiify commission exclusive

jurisdiction over the regulation of utility rates and services.!' Courts in these states

1 Ala. Code § 37-1-31 (exclusive jurisdiction over tates and services regulations); Fla. Stat. Ann.
$364.01; Florida Interexchange Ass n v. Beard. 624 So.2d 248 (Fla. 1993) (exclusive
jurisdiction to regulate telccommunications); 0.C.GlA. § 46-2-23; Ga. Pub. Serv. Comnt i v
Gen. Tel. Co. of Ga., 182 S.E. 2d 793, 794 (Ga. 197}) (“Equity courts refuse jurisdiction whove
an adcquate administrative remedy is available and has not been exhausted. The Georgia Public -
Service Commission was created for a special purpose with special . . . matters including the

-10 -
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~have interpreted that jurisdiction broadly. "2 Global Crossing’s claims affect
BellSouth’s intrastate access charges, concern matters regulated by the State
Commissions, and require the interpretation of BellSouth’s intrastate tariffs.

" Under the relevant statutes and case law, there is no doubt that Global Crossing’s
claims should bé dismiésed because they fall squarely within the exclusive

jurisdiction of the State Commuissions.

establishment of rates for public utilities.”); Miss. Code Ann. § 77-3-5 (*‘exclusive original
jurisdiction over the intrastate business and property of public utilities™); La. Const. Art. V,
§ 21(B); Daily Advertiser v. Trans-La, 612 So. 247, 27 (La. 1993) (Louisiana PSC has exclusive
jurisdiction over rate matters); N.C.G.S. § 62-2; State Utilities Commission v. Thornburg, 342
S.E. 2d 28, 31 (N.C. 1986) (“The Commission, not the courts, has been given the authority to
' regulate the rates of public utilities”); S.C. Code Ann. § 58-3-140; Hamm v. S.C. Public Serv.
Comm’n, 364 S.E. 2d 455, 456 (S.C. 1988) (in rate cases, “Public Service Commission is ‘
recognized as the ‘expert’ designated by the legislature to make policy determinations regarding
utility rates™); Tennessee Cable Television Assoc. v. Tenn. Pub. Serv. Comm'n, 844 S°W .24 151,
159 (Tenn. 1992) (“When the General Assembly empowered the Commission to fix rates, it also -

signaled its clear intent (o vest in the Commission practically plenary authority over the utilities
within its jurisdiction.™). »

12 See, e.g., Talton Telecomms. Corp. v. Coleman, 665 So. 2d 914, 9217 (Ala. 1995) (holding that
Alabama Commission’s exclusive jurisdiction goes beyond rate making and encompassed
complaint about absence of filing of tariff); DeKalb County, Ga. v. S. Bell Tel. & Tel. Co., 358 T,
Supp. 498, 504 (N.D. Ga. 1972) {where plaintiff sought injunctive relicf prohibiting the
collection of the defendant’s rates, “the plaintiff’s remedy is first with the Georgia Public Scrvice
Commission and. afier administrative remedies are exhausled, in the state courts.”); Order,
Fulton Tel. Co., Inc. et al. v. BellSowth Teleconmunications, inc.. Miss. Pub. Serv. Comm’n,
Daocket No. 99-AD-0919, Aug. 10, 2000 (attached as Exhibit “D") (Commission asserted
exclusive original jurisdiction over breach of contract dispule between BellSouth and

independent phone companics); Arnold Line Water Ass'n. Tue. v. Miss. Pub. Serv. Commnr’'n, 744
So. 2d 246 (Miss. 1999). :

-11-
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D.  Global Crossing’s Complaint Should Be Dismissed Because Its Claims
Lie Within the Primary Jurisdiction of the State Commissions

To the extent that the Court finds that some or all of the State Commissions
* do not have exclusive jurisdiction over this matter, federal courts have routinely
invoked the doctrine of primary jurisdiction in situations similar to this case.
Primary jurisdiction is a judicially created doctrine, pursuant to which a court of
competent jurisdiction may dismiss or stay an action pending a‘resolution of some
portion of the action by an administrative agency. Smith v. GTE Corp., 236 F.3d
1292, 1298 n.3 (11th Cir. 2001). Itisa

discrctionary tool of the courts, a flexible concept to integrate

the regulatory functions of agencies into the judicial decision

making process by having agencies pass in the first instance on

technical questions of fact uniquely within the agency’s

expertise and experience, or in cases whose referral 1s necessary

to secure uniformity and consistency in the regulation of

business, such as issues requiring the exercise of administrative

discretion. |
Columbia Gas Transmission Corp. v. Allied Chem. Corp., 652 F.2d 503, 520 n.14
(5th Cir. 1981) (citation omitted).”

Although there is “no fixed formula” for its application, the Supremc_. Court

has explained that the doctrine of primary jurisdiction comes into play

-

' Decisions of the former Fifth Circuit filed before October l‘ 1981, constitute bmdmg
precedcent in the Eleventh Circuit. Boaner v. City oanchard 661 F.2d 1206, 1209 (1 1th Cir.
198 4) (en banc).

12 -
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“whenever enforcement of the claim requires the resolution of
- issues which, under a regulatory scheme, have been placed
within the special competence of an administrative body; in
such a case the judicial process is suspended pending referral of
such issues to the administrative body for its views.

Wes?ern Pac. RR. Co.,352U.S. at 64.

| In every case, the ulﬁmatc question is whether “the reasons for the existence
of the doctrine are present and whether the purposes it serves will be aided by its
application in the particular litigation.” Id. Those reasons include achieving
’uniformity and consistency in the regulation of business, and taking advantage of
the expert and specialized knowledge of the agencies involved. Id. | ;

These reasons are present here. As discussed below, the State Commissions
have regulatory jﬁrisdiction and specialized knowledge to interpret the various
‘state tariffs at issue, each of which govemns the determination and application of
the applicable intrastate access charges.

1. The State Public Commissions Have Jurisdiction and Authority
~Over Interpretation of Intrastate Tariffs ‘

Global Crossing cannot reasonably dispﬁtc that the State Commissions kha\‘re
jurisdicﬁon over the issues raised in its Comﬁlaint. Each of the State Commissions
has jurisdiction to regulate énd supcwise BellSouth with respect to its access
- charges and scrv,icc; as well as thé completion of intréstate calls from Global

-13-°
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Cifossing ahd other IXCs.” Each of the State Commissioné has also approVed the |
‘statc tariff at issue, and therefore has an dngoing responsihility to oversee thc
operation of the state tariff and resolve any disputeé over its ‘imerprcta‘tion./15
Global Crossing’s Complaint involves two principal fssues: inférprctation }of the
alleged audit requirement in BellSouth’s State Access Tariffs and interpretation of
the requiremenis for PIU éaiculation and jurisdictional separation in those same
tariffs. Both of these issues have a dircct‘ ifnpaét oﬁ the access charges under the
state tariffs. For these reasons, the State Comumissions have the jurisdiction and
authority 10 resolve the issues raised in Glbbé.l Crossing’s Complaint.

As noted ébove, ’BcHSouth has ’ﬁlcd complaints againét Global Crossing
with éach of the State Commiissions based on Global Crossing’s underpayment for
: Uin‘tr‘astate access chai'ges. Thc Tennessee Regulatory Authority has already seta |

schedule for discovefy and a hearing. In an almost identical matter, the North

Carolina Utilities Commission (“NCUC”) ordered discovery, held hearings, and

14 See Ala. Code §§ 37-1-31 & 37-1-32; Fla. Stat. Ann. §§ 364.01, 364.27, & 366.04; 0.C.G.A.
§8 46-2-20, 46-2-23, & 46-5-168; La. Rev. Statute, Title 45; 1166; La. Const. Art. TV, § 21(B);
Miss. Cade Ann. § 77-3-5: N.C. Gen. Stat. § 62-2: S.C. Code Ann. § 58-3-140; Tenn. Code Ann.
§ 65-4-104, 65-4-117. See also Rural Tel. Coalition v. FCC, 838 F.2d 1307, 1310 (D.C. “Cir.

1988) (“State regulatory agencics have jurisdiction to set rates for local and intrastate telephonc
sa,rwce ).

'* See, e.g.. Talton Telecomm. Corp., 665 S0.2d 914, !n re C'omplam! by BellSouwth Teleconuns.,
Inc. v. Thrifty Call, Inc., 2001 WL 1083687 (Fla. P.S.C., Aug. 28, 2001); Daily Advertiser, 612

So. 2d 7 (recognizing lhc commission’s ongoing responsibility to oversee operation of clauses in
filed tariffs). ‘

214 -
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ultimately found in BellSouth’s favor against another IXC, Thrifty Call, Inc.,
ordering Thﬁfty Call to pay BellSouth for its underpayment of intrastate access |
chérges from 1996 to 2000. See Thrifty CalI Order, Exh. B. Inaddition, the
Florida Public Service Commission has denied motions to dismiss and asserted
jurisdictibn over PIU disputes similar to this one.'® |

o "l‘hé FCC has also recognized the jurisdiction of state commissions over

* Intrastate tariffs, to the exclusion of FCC junsdiction. 'As discussed above, the
FCC held that the Florida Public Service Commission had jurisdiction over a claim
| f0r the recovery of intvastate access charges. LDDS, 1SF.C.C. Recmd at 4950

| 2. The Issues in Dispute Require the Speclal Expertlse of the State -
Commissions

Where an agency is charged with responsibility for regulating a complex

- industry, it is much better equipped than the courts, “by specialization, by insight

18 See Order Granting Motion for Leave to File Supplemental Authority and Denying Motion to
Dismiss or, in the Alternative Motion to Stay, In re Complaint by BRellSouth Telecomms., Inc.
against Thrifty Call, Inc. Regarding Practices in the Reporting of Percent Interstate Usuge for
Compensation for Jurisdictional Access Servs., Fla. Pub. Serv. Comm’n Docket No. 000475-TP,

Order No. PSC-00-1568-PCO-TP, 2000 WL 1370442 (Aug. 31, 2000) (BeliSouth’s allegations
that Thrifty Call had overstated its tenminating PIU, thereby causing BellSouth financial injury,
slated a claim upon which relief could be granted); Order Denving Motion 10 Dismiss or, in the
Alternative, Motion to Stay, In Re Complaint by BellSouth Telecomms., fnc. against Intermediu
Communications, Inc., Phone One, Inc., NTC, Inc., and Nat'l Tel. of Fla. Regarding the
Reporting of Percent Interstaie Usage for Compensation for Jurisdictional Access Servs., Fla.
Pub. Serv..Comm™n Docket No. 000690-TP, Order No. PSC-00-2081-PCO-TP, 2000 WL

1741911 (Nov. 1, 2000) (refusing to dismiss case for failure to state claim or stay pendmsz avdit,
and asserting jurisdiction over the matter). '
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ATLOUIG93SS Y



gained ﬂﬁough&:xf:eriencc, ahd by flexible procedure,’f to gather the brclyeyaynt‘ facts’ |
that underlie a particuvlar claim involving that industry. Far East Conf. v. U.S., 342
U.S. 570, 5’75»‘(1‘952,). A |
| This case involves tiie ‘techniéal aspects and particular Iaﬁéuagc of
BellSouth’s State Access Térif‘fé in eight states. In situations whérc taniff .
i11térprctation is‘rcquired, federal courts ha&e routinely invoked the doctﬁné Qf
s primary ’jur‘isdiction and rcfcrfed the mattéf tbﬁt‘h‘e_a/}:)propriate state cormmission.!”
- The resoluticm of the parties’ diSpute will require an analysié of eight state tariffs
,ahd the i‘nterp’rctau'on of each of those tariffs on issues including: what constitutes
- an intrastate call; what methodology}is appx'opriafe for the calculation of the PIU;

~whether audit provisions of the tariffs are mandatory or optional; and what the

VSee, e.g., MCI Telecomms. Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1104 (34 Cir. 1995)
(“issues that implicate a utility’s tariff are deemcd to be within the special expertise of the {statc

utility cornmission]”); Penny v. Southwestern Bell Tel. Co., 906 F.2d 183, 187 (5th Cir. 1990}
(“Routing the casc through the PUC will permit the PUC to apply its specialized knowlcdge of -
rates and their application. That knowledge should prove helpful in resolving this particular
claim.”); fndus. Communications Sys. v. Pac. Tel. & Tel. Co., 505 F.2d 152, 157 (9th Cir. 1974y,
CSI/Communication Sys., Inc. v. S. Cent. Bell Tel. Co., 346 F.Supp. 487 (E.D. Tenn. 1971). See
also D.J. Hopkins, Inc. v. GTE Northwest, 89 Wash. App. 1, 8-9, 947 P.2d 1220, 1224-25 (1997)
{Washington state utility commission has special competence 1o resolve consumer claims '
alleging deceptive billing practices by tclecommunications providers). -Cf. Western Pac. R.R.

“Co.. 352 U.S. 59 (construction of tariff 1o determine whether shipment was subject to higher
rates was within primary jurisdiction of Interstate Commerce Commission); Afiner

- Communication Serv.. Inc. v. Nat'l Exchange Carrier Ass'n, 965 F.2d 1118, 1121 (D.C. Cir..
1992) (“Given the concem for uniformity and expert judgment, it is hardly su:-priéi:-;g that couris
have frequently invoked primary jurisdiction in cases involving tarif( interpretations.”).
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timéframe is for recovery of backbilled intrastate access charges. These technical | |
questions are more appropriately referred to the expertise of the State

Cormmissions. -

3. Interests of Uniformity and Consistency Weigh in Favor of
Invoking the Primary Jurisdiction Doctrine -~ '

~Each of the State Commissions has a spcciél interest in enéuﬁng that the
~ appropriate methods for calculating PIU and the jurisdictional reporting |

feduirements are consistent with ité other decisions. Somed(lidmmbissidns have
| already 1ssucd dcc1sxons on these issues, and therc are clght pendmg proccedmgs’ n }'

the State Cormmssmns betwccn Global Crossmg and BellSouth on the very issues :

set forth in Global Crossmg s Complamt. Becausc of thc clear need for umforrmty i

thhm each state, dlsrmssal of this case 1s app1 Opnate See . g M CI Telecomms

Corp 71 F.3dat 1104 (defcmncr to state PUC to be sensmvc to thc need f01

. , ~umfom‘my and con51stency n agency pohcy) Penny, 906 F.2d at. 187 (ﬁndmg that

the PUC s specxahzcd knowledge of rates and thClI' apphcauon would ‘aid 1n -

creating more umfonn standards to be followed When cvaluatmg other claims for =~

‘discrimination.”).

.17 -
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4, Declaratory Judgment Actions Are Dnsfavored Where State
Interests Are Concerned

Global Crossing is seeking declaratory judgments and injunctions from this

Court that, if granted, would preempt or prejudge issues that are pending before
state administrative bodies. The Supreme Court has rejected similar attempts as |
being incompatible with a proper federal-state relationship:

We have disapproved anticipatory declarations as to state

regulatory statutes, even where the case o iginated in and was

entertained by courts of the state affected. Anticipatory

judgment by a federal court to frustrate action by a state agency

is even less tolerable to our federalism. Is the declaration

contemplated here to be res judicata, so that the Cormmission

cannot hear evidence and decide any matter for itself? If so, the

federal court has virtually lifted the case out of the State

Commission before it could be heard. If not, the federal
judgment serves no useful purpose as a final determination of

nghts.
Pub. Serv. Comm'n of Utah v. Wycoff, 344 U.S. 237, 247 (1952) (citations
’omitted); see also Allnet Communication Serv., 965 F.2d at 1121 ("Federal
declaratory judgments are available as a matter of judicial discretion, not as of
right, and are not to be used to preempt and prejudge is‘sucs that are committed for
initial decision to an administrative body or special tribunal.”). Because the
disputc at issue here is pending before the State Commissions, GGlobal ’Crossin g"‘s
declaratory judgment claims should not be allowed to preempt the primary
jurisdiction of cight state public service cOMMISSIons.

-18 -
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E.  The Court Lacks Subject-Matter Jurisdiction Over Global Crossing’s
Claims Under the Johnson Act

The Johnson Act, 28 U.S.C. § 1342, prohibits a district court, with limited |
exceptions, from enjoining the operation or enforcement of a state agency’s ofder
affecting the rates of a public utility. Indeed, “Congress has seriously curtailed
federal jurisdiction in the area of the state rate-making policy.” DeKalb Colunty,
Ga., 358 E. Supp. at 503 (finding no federal court jurisdiction under Johnson Act |
for claim that sought injunctive relief against collection of company’s rates). “The
evil sought to be remedied by the Johnson Act was the federal courts’ interference
with the statés‘ own control of their public ﬁtilily rates.” Tennyson v. Gas Service

Co., 506 F.2d 1135, 1137 (10th Cir. 1974).

Thc Johnson Act provides prbhibits district courts from ;‘enjoiri[ing],
suspend[mg] or rcstram[mg] the operation of, or compliance with, any order ‘

b affectmg rates chargcable by a pubhc unhty and made by a State adnnmstratwc
_agency’ whcrc: 1 _mrxsdlcnon is based solely on diversity of citizenship or

- violation of the US Constitution; (2) the order does not interfere with interstate
cbmxnefcé; (3) and was entered “after reasonable notice and hearing;” and, (4) a.

plain, speedy and efficient remedy may be had in the courts of such State.

28 US.C. § 1342.

-19 <

ANTTQITTIO880NT




Global Crossing’s Complaint seeks relief that would violate the Johnson
Act’s mandated deference to state agcnciés. Global Crossing’s claims depend on
interpretations of BellSouth’s State Access Tariffs, and for this reason, are, in fact,
based “solely on diversity of citizenshiﬁ," satisfying the ﬁrét requirement of the
Johnson Act. See 28 U.S.C. § 1342(1). Althodgh Global Crossing alleges federal
}question jurisdiction, its claims can be resolved only by interpreting intrastate
tariffs. For example, Global Crossing requests that this Court e'njoin BellSouth
from seeking payment for intrastate access fees that are governed by its intrastate
tariff. See Compl. § 35. Global Crossing’s clyaims do‘not arise under f‘cdcral "lavbv(; ‘
because federal law does not “cfcatc[] the cause of action,” nor does Global |
Crossing’s “right to relief necessarily depend(] on resolution of a substantial
question of federal law.” Franchise Tax Bd. of Cal. v. Constr. Laborers Vacation
Trust, 463 U.S. 1, 27-28 (1983).
More fundamentally, it is quite obvious that Global Crossing is attenip‘ting to” :
bypass thé State Comniissions’ review of these issues, and conéequently, ‘;rcsn'aixi‘ '

the operation of, or compliance with” an order affecting rat‘es.18 In Hanna Mining

™ See Hanna Mining Co. v. Miun. Power & Light Co., 573 F. Supp. 1395, 1401 (D. Minn. 1983)
{*Federal courts may not impinge upon a rate order by taking any action that waould affect it,
even indirecudy.”). See also Nat | Teleinformation Network, Inc. v. Mich. Pub. Serv. Comm 'n,
G687 F. Supp. 330 (W.D. Mich. 1988) (court lacked subject-matter jurisdiction under Johnson Act
aver request. for injunction compelling Michigan Cominission 1o provide access to certain service
under disputed arift provision). -

-20-
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Company v. Minnesota Powér & Light Company, the court held that the Johnson
Act prccluded the federal district court from aSsérting junsdiction over a breach of
~ contract action against a utility because the provision at issue affected fates. 573
kF. Supp. at 1401. Simularly, Global Crossing ésks the ‘Couri to interpret provisions
of a state tariff that directly affect BellSouth’s intrastate access charges. Thus,
both the declaratory and injunctive relief requested by Global Crossing would
" impinge on the State Coxnnﬁssions”orders regarding BellSouth’s intrastate access
| charges. |

There can be no real»dispute that the other conditions 6f the J ohhéon Act are
met: the Corders approving the contested intrastate tariffs and subsequent orders
interpreting the audit‘ahd PIU provisiohs do not interfere with interstate comrnercé
and were made after reasonable notice and hearing, 28 U.S.C. § 1342(3); aﬁd the
state administrative agencies and state courts provide plain, speedy and efficient
remedies, 28 U.S.C. § 1342(4). Because the Johnson Act applies to Global
Crossing’'s claifhs, subject-matter jurisdiction 1s lacking, and thié Court shQuld
therefore dismiss the complaint with prejudice.

F.  This Court Should Dcfer to the Pendmg State Comm:won Proceedings |
Unden the Burford Abstention Doctrme

The f:-nprcmc Court has held that when adequatc slate court review is

available, a federal court sitting in equity should abstain from interfering with

«-7]- |
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proceedings of state administrative agericies: (1) when there are difficult questions

of state law bearing on policy problems of substantial public import whose

- importance transcends the result in the case then at bar; or (2) when the exercise of
federal review of the question in a case and in similar cases would be disruptive of |
state efforts to establish a coherent policy with respect to a matter of substantial
public concem. New Orleans Pub. Serv., Inc. v. Council of City of New Orleans

(NOPSD), 491 U.3. 350 (1989) (expressing formulation of Burford abstention
announced 1 Colo. River Water Conservation Dist. v. United States, 424 U S. 800
(1976)).

In Burford, the Supreme Court affirmed a federal district court’s decision to
dismiss a complaint filed by Sun Oil Company regarding the validity of an order df v
the Texas Railroad Commission affecting certain oil well permits. The Court held

~ that the federal court properly declined to exercise jurisdiction over the state -
- regulatory issue, noting:

The state provides a unified method for the formation of policy
and determination of cases by the Commission and by the state
courts. - The judicial review of the Commission’s decisions in-
‘the state is expeditious and adequate. Conflicts in the .
interpretation of state law, dangerous to the success of state
policies, arc almost certain to result from the intervention of the
lower federal courts. . .. Under such circumstances, a sound

respect for the independence of state action requirces the federal
equity court (o stay its hand. i L
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ATLOI/1109385 IvT



 Burfordv. Sun Oil Co., 319 U.S. 315, 333-34 (1943). Tn Alabama Public Service
Commz‘ssion V. Southern Railway Co., 341 U.S. 341, 349’ (1951), the Court again
held that federal courts should not interfere where “adcquaté state court rcviéw of
mlvadministrative order bascd upon predominantly local factors is aﬂrailabie L

- State legislanires héve kundcrscorcd the substantial public importance of staté
'regulation of teleconnnunicétions services by grantihg exclusive jurisdiction to thé
’ State Commissions to regulate rates and services of tclecémmunications carriers.
Cdngress has also recognized the importance of local regulation by granting state
kcormmssmns sole Junsdmtlon over intrastate tanffs See 47 U.S.C. § 152(b);
LDDS, 15 F.C.C. Record at 4955." The assertion of Junsd1ct10n over Global
Crossing’s claims would threaten the same kind of “comity-rclat::d” harm that the
’Supreme Court found in Burford: “regular use of the federal courts to conduct
highly individualized review of particular, firm-specific rcgulafory décisions;
would make it significantly more difficult for the state to adfninister its lawfuly :

- regulatory system.” Bath Mem'] Hbsp. v. Me. Health Care Fin. Comm n, 853 F.2d

'* See alse Petitions of MCI Telecomms. & GTE Sprint Communications Corp. Regarding the -
- Validity of Conn. Statute & Decisions of the Conn. Depi. gf Pubtic Uril. Control Relating to

Unauthorized Intrastate Traffic, Memorandum Opinion and Order, 1 F.C.C. Record 270, 275
4 24 (1986) ("“This comunission has long-recognized that. under the Communications Act; the
states have broad latitude in their regulation of intrastate common carricr services. Thus, we
have in some instances declined to preempt or otherwise intrude on state deeisions or policics
affecting intrastate services cven if thosc state policics have had mgmhcam effects on matters
over whlch this Commission has plenary authority.”).
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1007, 1014 (1st Cir. 1988). The First Circuit in Bath Memorial explained that |
Burford abstention recognizes the “institutional threat” of federal court interference
with state r’egul’at(k)ryk schemes:
[A]bstention in the Bii‘rford line of cases rested upon the threat
to the proper administration of a constitutional state regulatory
system. The threat was that the federal court might, in the
context of the state regulatory scheme, create a parallel,
-additional, federal, “regulatory review” mechanism, the
existence of which would significantly increase the difficulty of
administering the state regulatory scheme. It was this special
and unusual “institutional threat” that, in our view, led the
federal courts to abstain. ‘
Bath Mem'l, 853 F.2d at 1013. Global Crossing’s attempt to have this Court
- preempt and prejudge issues that are properly before state administrative agencies
poses a “special and unusual institutional threat.”
IV. CONCLUSION
- For the reasons set forth above, BellSouth rcspectfnlly reqﬁcsts that this
 Court dismiss Global C’ro‘s‘sing’s Coinplaint under the exclusive jurisdiction,
primary jurisdiction, Johnson'Act and/or Burford abstention dectrines. In th'ek

-alternative, BellSouth requests that the Court stay this action pcndin,g‘rcsoluti(m' of

the BellSouth v. Global Crossing matters currently before the State Commissions.

Y See supra note 4.
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EXHIBIT A

BellSouth Telecommunications, Inc. v.
Global Crossing Telecommunications, Inc.
Pending State Commission Proceedings

In the Matter of BellSouth Telecommunications, Inc. v. Global Crossing
Telecommunications, Inc., Ala. Pub. Serv. Comm’n, Docket No. 28292
(filed October 19, 2001)

In the Matter of BellSouth Telecommunications, Inc. v. Global Crossing |

Telecommunications, Inc., Fla. Pub. Serv. Comm’n, Docket No. 011378-TP
(filed October 19, 2001)

In the Matter of BellSouth Telecommunications, Inc. v. Global Crossing

Telecommunications, Inc., Ga. Pub. Serv. Coram’n, Docket No. 14587 (filed
October 19 12001)

In the Matter of BellSouth Telecommunications, Inc. v. Global Crossing
Telecommunications, Inc., La. Pub. Serv. Comm’n, Docket No. U26010
(filed October 19, 2001)

In the Matter of BellSouth Telecommunications, Inc. v. Global Crossing

Telecommunications, Inc., Miss. Pub. Serv. Comm’n, Dacket No. 2001 -AD-
719 (filed October. 19, 2001)

In the Matter of BellSouth Telecommunications, Inc. v. Global Crossing
 Telecommunications, Inc., N.C. Utils. Comm’n, Docket No. P-244, SUB 20
(filed October 22, 2001)

In the Matter of BellSouth Telecommunications, Inc. v. Global Crossing
Telecommunications, Inc., S.C. Pub. Serv. Comm’n, Docket No. 2001-455-C
(filed October 19, 2001)

“In the Matter of BellSouth Telecommunications, Inc. v. Global Crossing
Telecommunications, Inc., Tenn. Regulatory Auth., Docket I\o 01-00913
(filed October 19, 2001)
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STATE OF NORTH CAROLINA
- UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-447, SUB 5

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of

‘BeliSouth Telecommunications, inc.,

V.

Thrifty Call, Inc.,

)

)
Complainant, ) :
} RECOMMENDED ORDER
) RULING ON COMPLAINT
}
)
)
)

Respondent.

HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury

Stresl, Raleigh, North Carofina, on Decermber 5, 2000, at 9:00 a.m.

BEFORE: Commissioner Sam J. Ervin, IV
Commissicner William R. Pittman
Commissioner J. Richard Conder

APPEARANCES:

FOR BELLSOUTH TELECOMMUNICATIONS, INC.:

Andrew D. Shore, BellSouth Telecommunications, Inc., 1521 BellSouth
Plaza, Post Office Box 30188, Charlotte, North Carolina 28230

Michae! Twomey, BellSouth Telecommunications, Inc., Legal Depariment,
Suite 1870, 365 Canal Street, New Orleans, Louisiana 70130-1102

FOR THRIFTY CALL. INC.:

Marcus W. Trathen, Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P,
Post Office Box 1800, Raleigh, Norih Carolina 27602

Danny E. Adams, Kelley Drye and Warren, L.L.P., 1200 19" Street, NW.,
Suite 500, Washington, D.C. 20036 ~ ‘



BY THE COMMISSION:  BellSouth Telecommunications, inc., (BellSouth) initiated

this proceeding on May 11, 2000, by filing a Complaint against Thrifty Call, Inc., (Thritty

“Call). BellSouth alleged that Thrifty Call had misreponed PIU factors to BellSouth under

its tariffs, by intentionally overstating its percent interstate usage. On May 15, the
Cammission ordsared that BellSouth's Complaint be served upon Thrifty Call.

On June 5, 2000, Thrifty Call respanded to BellSouth's Complaint by filing a Molion
to Dismiss or, in the Altemative, to Stay. Based on the language of BellSouth's own tariff,
Thrifty Call argued that the Commission should dismiss or at least stay BeliSouth's
Comptlaint, given that BellSouth had requested reliel that it was beyond the powers of the
Gommission to grant. - On June 7, 2000, the Commission ordered that Thrifty Call's
response be served upon BellSouth. v ‘ ,

On June 21, 2000, BeliSouth filed a reply in opposition to Thrifty Call's Motion ta
Dismiss or Stay.

On June 23, 2000, the Commission issued an Order Denying Motion and Setting
Hearing, which denled Thrifty Call’s request for dismissal or a stay, set this matter for
hearing at 9:30 a.m. Septermber 19, 2000, and astablished a schedule for the submission
of prefiled testimony. : ‘

On July 12, 2000, BellSouth served its first set of data requests upon Thritty Gall,
consisting of bath interrogatories and requests for production of documents. '

On August 1, 2000, Thritty Call filed a Motion for Reconsideration of the
Commission's Order Denying Motion and Setting Hearing, reiterating Its arguments that
the language of the tariff in question compelied the conclusion that the Complaint should
 be dismissed and further pointing out that the relief requested by BellSouth was either

maot ar beyond the Commissian's jurisdiction to grant. -

On the same dale. BeliSouth filed a Motion {or Entry of Procedural Order, in which
BellSouth requested that the Commission establish a discovery schedule and postpone
the hearing in order to provide adequate time for the completion of discovery.

On August 8, 2000, BellSouth filed a Response to Motion for Recansideration and
Request for Stay of Discovery and asked that the Commission deny Thrifty Call's Motion.

On August 11, 2000, the Commission issued an Order Denying Motion for
Reconsideration and Granting Motion tor Procedural Order that denied Thrifty Call's
Motion for Reconsideration. The Order also established procedures for the conduct of
discovary, rescheduled the hearing in this matter for 1:30 p.m. on December 4, 2000, and
established a new schedule lor the submission of prefiled testimony.



—

On August 18, 2000, Thrmy Call filed objections to BellSouth's data requests. On

September 6, 2000, the Commlsswn issued an order ovenruling all objections, save for
ons.

On September 13, 2000, Thrifty Calt tiled a Motion for Temporary Stay with the
‘Commission seeking an order temporarily staying Thrifty Call's obligation 10 respond 1o
- BellSoutit's data requests pending application for Writ of Certiorari to the Narth Carolina
Court of Appeals.

On September. 14, 2000, Thrmy Call filed a Petition for Writ of Certiarari and
Petition for Writ ot Supersedeas with the Court of Appeals, seeking Interlocutory review
of the Commission's failure to dismiss BellSouth’s Complaint. On Septernber 14, the Court
of Appaals issued an order temporarily staying the proceedings before the Commission.

- On September 29, 2000, BellSouth filed a Response in Opposition 10 Thrifty Call's Petition
for Writ of Certiorari and Petition for Writ of Supersedeas. On October 4, 2000, the Court
of Appeals issued an order denying Thrifty Call's Petition for Writ of Centioran and Petition
tor Writ of Supersedeas.

, .. After the exchange of discovery. on O¢tober 20, 2000, BeIlSouth med the testimony
and exhibits of Mike Harper, and the testimony of Jerry Hendrix.

On November 3, 2000. Thrilty Call filed the testimony and exhibits af Harold
Lovelady.

On November 8, 2000 BellSouth requested that the Commission reschedule the
hearing in this matter for 9:00 a.m. on December 5, 2000.

Oon November 13, 2000, BeliSouth filed the rebuttal testimony of Mike Harper

On that same dale, the Commission |ssued an Order rescheduling the hearing in
this matter for 9:00 a.m. an December 5, 2000.

At the evidentiary hearing, which began as scheduled on December 5, 2000,

BellSouth offered the testimony of Mike Harper and Jerry Hendrix. Thritty Call offered the
testimony of Harold Lovelady.

FINDING OF FACT
1. Thrifty Call misreported Terminating Percent Interstate Usage to BeliSouth in the

period from 1996 to 2000 and should pay BellSouth $1,898,685.00 representing the
~amount in inlraslate switched access charges Thrilty Call should have paid for that periad.



2. BellSouth was not required 1o conduct an audit of Thrifty Call prior to-tiling a
complaint for relief. : ,

‘3. Additional arguments raised by Thrifty Call are without merit.

EVIDENCE AND CONCLUSIONS FOR
FINDING OF FACT NO. 1

: This case involves the calculation and reporting of Terminating Percent Interstate
Usage (TPIU) tactars with respect to certain Feature Group D (FGD) traffic. BellSouth
contends that Thrifty Call has misreported 98% of its lerminating traffic as interstate when
in fact 80% was intrastate. .The practical importance of this relates to the payment of
access charges. Since access charges for interstate traffic tend to be lowsr than those for
intrastate traffic, a higher TPIU means the payment of less access charges. BellSouth
seeks payment from Thrifty Call in the amount of $1.898,685, representing the amount of

intrastate switched access charges it maintains that Thrifty Call should have paid in the
period 1996 to 2000. : f

Thrilty Call is an interexchange carrier (IXC) whose network operated in ralevant
part as follaws: Thrifty Call would receive traffic originating in North Carolina from another
IXC, usually MCl WorldCom. That traffic would be *** """ ""* to Thrilty Call's switch in
Atlanta, Georgia. Thrifty Call would route the traffic over its own network back 10 North
Carolina for delivery ta BellSouth and, ultimately, to end-users. Thus, it is apparent and,
indeed, uncantasted that the tralfic both ariginated and terminated in North Carolina. i
Thrifty Call witness Lovelady admitted that at least 90 % of the calls originated and
terminated in North Carolina. The call detall records reluctantly provided by Thritty Call
confirm this. How, then, could such traffic be converted from intrastate to interstate traffic?

~The answer that Thrifty Call returns is that it was appropriately relying on the FCC's
- entry-exit surrogate (EES) methodology. BeliScuth replies that this methodology was not
meant to apply to FGD traflic. Rather, the appropriate standard is to be found in
BellSouth's intrastate tarift, which clearly supports BellSouth's view.

+ The two tariffs are in pertinent parnt set out as lollows:

1. BellSouth Tefecommunications. Inc. Tariff FCC No 1 (FCC Tarf) §
2.3 10(AX1)(a) . ‘
- Pursuant 1o Federal Communications Cammission Order FCC 85-145

adopted April 16, 1985, interstate usage is to be developed as though
every call that enters a customer netwark at a point within the same

state as that in which the called station (as designated by the called




-

station number) is situated is an intrastate communication and every
call for which the point of eatry is in a state other than that where the

- called station (as designated by the calied number) is situated is an
interstate communication. (emphasis added)’

2 BellSouth Telecommunications. nc. Accass, Services Talf (intrastate Tarifr)
§E2.314 (AR ‘ .y ) )

The intrastale usage is o be developed as though every call that
originates within the same state as that in which the called station (as

designated by the called station number) is situated Is an intrastate

communication and every call for which the point of arigination is in

a stata other than that whers tha called station (as designatad by the
“called station) is situated is an interstate communication.

A comparisan af the language of the twa tariffs yields substantial similarities and &
tew differences. Both indicate that if the two relevant points are within the state, then the
call is intrastate. I the relevant points are in different states, the call is interstate. The
principal difference is that the FCC tariff uses the phrase “enters a customer's network”
while the intrastate tariff uses the word *originates.” L

"Th‘is is the nub of Thrifty Call's argument. Thrifty Call argues that the calls enter ils
netwark in Atlanta and go to North Carolina. They are, therefore, ipso_facto interstate
calls, regardiess of where they originate or terminate. :

This argument, though ingenious, is also specious. The ECC Tariff language states
" “enters a customer network” (emphasis added), not necessarily Thrilty Call's netwark. The -
call that Thrifty Call is earrying in fact originates and terminates in Narth Carclina. The
record is uncontroverted that, with respect to the minutes of use at issue, Thritty Call is
. “acling as a subcontraclor for another IXC, For the purposes of properly construing this
 language, “enters & customer network” refers 10 the IXC whose customer originates the
call. * There is ane call, not twa. ' ' PR '

Y Aecording to Thrifty Call this tariff applics 10 FGD uattic as well as to Feature Group A
(FGA) and Feature Group B (FGB) traffic. (See, FCC Tariff 1 2.3. LO(AY(1)(b); however, the original
FCC Ordar 85-145 addressed FGA and FGBonly). 0 0 S

’ 11 shoukl be recalled that the binguage altiiately derived froin san BCC Order issued in 19RS--
Celose (o telecomumnications prehistory frow our present perspective. The somewhat odd and

“antique™ use of the phtasc derives from the fact that the originating IXC is a “custonier™ 1o the
CILEC's access serviees. The preferved modern usage is "originating.”™ R
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, This concluslon is buttressed by further considerations. First, if Thrifty Calr's
- interpretation were correct, it would mean open season for the “laundering” of minutes ot
use. An originating carrier with large amounts of intrastate traffic might be irresistibly
“tempted to convert such intrastate traffic into interstate traflic through the simple expedient
of handing off such traffic to another IXC with a switch in a different state. Such IXCs
- -might be irresistibly tempied to enter into financial arrangements based on the avoldance

of the payment of intrastate access charges oiherwlse due. lt iz undoubtedly better to
remove this tempiation than to abetit. S :

Second, if Thrifty Call were correct, then it should have applied the same
methodology in Georgia. Logically, most Georgia calls should have been intrastate. At
hearing, however, Thrifty Call admitted in Georgia that it used the originating and
terminating points of the calis to determine whether the call was intrastate or interstate.
Thrifty Call was apparently selective in its adherencs to the EES methodology.

In summary, it does not matter which tariff is used 10 arrive at the TRPiU. The
~conclusion is the same. The traffic at issue is intrastate if it originates and terminates in _
Norlh Carglina or if it “entars a customer netwark” in North Carolina and terminates in
North Carolina. It does not matter whether more than one {XC is involved or where in the
country the call is swilched between the beginning point and the end point. It is not
necesséry 1o establish that Thrifty Call has evil intent or that it “intentionally” misreported
the minutes of use to require that Thrifty Call pay what it cught to have pald to begm with.

itis sumcuam that the minutes of use were misre ported.

EV[DENCE AND CONCLUSIONS FOR
FINDING OF FACT NO. 2

“ One of the long-runnmg sub-themes of this proceedmg is Thnﬂy Call’s insistence
- that BellSouth was obliged by Tariff Section E2.3.14 (B)(1) to periorm an audit of Thrifty
Call prior to filing & complaint. Thrifty Calt also wanted to Imit the audit to adjusting the

- PiU on a going-forward basis. Thrifty Call has oontlnued inits past hearmg mmgs to argue
this issue.

The Commlssmn has twice ruled against Theifty Call on this issue--first. in ns' :
June 23, 2000, Order Serving Motion and Setling Hearing and, second, in its
August 11, 2000, Order Denying Motion for Reconsideration and Granting Motion for
_Procedural Order--noting that the tarift provisian was pemissive, not mandatory. The

Cemmission sees no reason 10 change its view on the matter now and reaﬂmns lt based
on 1he reasomng set aut previously. f ‘




EVIDENCE AND CONCLUSIONS FOR
FINDING OF FACT NO. 3 '

Additional arguments raised by Thrifty Call are also without merit.

Thrifty Call has questioned the Commission’s authority to award backbilling in this
proceeding because BeilSouth has allegedly not supponted s calcuiation of the
$1,898,685 in "unbilled access charges™ and is in any case lirmited by its tariffs, any
deviation from whigh would constitute an award of damages.

On the contrary, the Comemission believes that the $1.898,685 is well supported.
See, e.g., Harper Direct, Tr. at 20-21. The Commission's authority to require the payment
of sums that should have been paid but were not because of inappropriate classification
is well-established and does nol constitute an award of damages. Thrifty Call's argument
that BallSouth's recovery is limited by its tarift is simply a variation of its argument rejected
in Finding of Fact No. 2. ' ~ :

Thritty Call has also suggeSted that BellSouth is barred by the doctrine of laches
from the reliet it requests. The Commissian does not believe that BellSouth engaged in-
an unreasonable delay injurious or prejudicial to Thrifty Call in bringing its complaint.

IT IS, THEREFORE, ORDERED that Thritty Call shall pay BellSouth the amount of
$1,898,685, representing the amount of intrastate access charges Thrifty Cali should have
paid.

ISSUED BY ORDER OF THE COMMISSION,

This the _11th day of April, 2001.

NORTH CAROLINA UTILITIES COMMISSION

er.'xL L. Mourak

Gail L. Mount, Deputy Clerk

00004013

Commissioner William  R. Pittman resigned from the Commission on
“January 24, 2001, and did not participate in this decision, ‘
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
AALEIGH

DOCKET NO. P-447, SUB 5

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

in the Matter of

BeliSouth Telecommunications, Inc. )
Complainant, )
) FINAL ORDER DENYING
V. ) EXCEPTIONS AND
) AFFIRMING RECOMMENDED
Thrifty Call, Inc. ) ORDER
Respondent )
ORAL ARGUMENT Commission Hearing Room 2115, Dobbs Building, 430 North
HEARD IN: o Salisbury Street, Raleigh, North Carolina, on  Monday.
May 21, 2001, at 2:00 p.m.
BEFORE: - ' Commissioner Sam J. Ervin, IV, Presiding
: Commissioner Ralph A. Hunt
Commissioner Robernt V, Owens, Jr.
Commissioner Larinzo L. Joyner
APPEARANCES:

- FOR BELLSOUTH TELECOMMUNICATIONS, INC.:

Ed Rankin and T. Michael Twomey, BeliSouth Telecommunications, Inc.,
1521 BallSouth Plaza. 300 South Brevard Strest, Chariuite, North Carohna
28230 '

FOR THRIFTY CALL, INC.:

Marcus W. Trathen and Charles Cable, Braoks, Pierce, Mclendon, Humphrey
& Leonard, L.L.P. Attorneys at Law, Post Ofiice Box 1800, Raleigh. North -
Carolina 27602 .

BY THE COMMISSION:. On Apn! 11, 2001, Cornmissioner Sam J. Ervin, IV and
Cammissioner J. Richard Conder entered a Recommended Order Ruling on Complaint.
On May 3, 2001, Thrilty Call, inc, (Thrifty Call) liled six exceptions 1o the April 11, 2001,



Recommended Order and requested oral argument.  An Order Scheduling Oral Argurent
" on Exceptions ‘was issued on May 4, 2001, and the oral argument was set for
May 21, 2001. On May 18, 2001, BeliSouth Telecommunications, Inc. (BeliSouth) filed
Responses to Thrifty Call's Exceptions. This malter came on for oral argument as
scheduled. Both parties were represented by counsel.

WHEREUPQON, the Gommission reaches the following
CONCLUSIONS
Based upon & carefut consideration of the entire record in this proceeding, the
Commission finds good cause to deny Thrifty Call's exceptions and to affirn the
Hecommended Order.' The Commission agrees with and adopts all the finding of fact and ‘
conclusions reached by the two Commissioners who heard and decided the case and
concludes that the Recommended Order Is fully supparted by the record.

IT IS, THEREFORE, SO ORDERED as follows: :

1. That the exceptions filed by Thrifty Call with respect 1o the Recommended Order
entered in this docket on April 11, 2001, be, and the same are hereby denied.

2. Thatthe Recommandad Order entered in this dacket an Aprii 11, 2001, be and
the same is hereby affirrhed and adopted as the Final Order of the Commission.

ISSUED BY ORDER OF THE COMMISSION.

This the_14th day of June, 2001.

NORTH CAROLINA UTIUTIES COMMISSION

‘&axwei&ww

Geneva 8. Thigpen, Chief Clerk
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" BEFORE THE
MISSISSIPPI PUBLIC SERVICE COMMISSION

‘Fulton Telephbne Company, inc.,
Mound Bayou[Telephane Company
inc., Delta Talﬁ‘phone Company, Inc.,
Franklin Telephone Company, inc.
Sledge Telephone Company, Inc., And
Lakeside Telephione Company, Inc.

Cc»mp!z‘mants/Counter-Defendanis

Docket Na, 89-AD-0819

V.

BellSouth Telécommumcatlons Inc.

4t % 8 B £ X S * % % . & %

| ‘
. Defendani/Counter-Complainant

R R R R R REE R BN EENEZSERJIE SR BN RN

RDER

Complaihants/Counter-Defendants are six independent telephone companies
(the lndependents)‘ authorized to provide telecommunicationg services within the
- geographic area described in their respective Cerlificates of Public Convenience and
Necessity issued by this Commission. BellSouth Telecommunications,  Inc.

Defendant/Counter-Complainant (BellSouth) is a telephane company that also provides

telecommunications services within its certificated area of service in Mississippi.  All _
parties héreln! are subject to the exclusive original jurisdiction of this Commlsvsi’on,
Misslssippi Colde Ann, §?7—3‘5. By Formal Compiaint, thé‘lndependents assert centain |
| cIaimsb relateé to tariffed services émd to ‘separate v&ritten’ agreements between

BellSouth and each Independent. The Commisslon has jurisdiction over the su‘bject

|
matter of the Formal Comptaint.

|



~ Originally, the Indspendents filed suit against BellSouth on their claims In the
United States District Court for the Southern District of Mississippi under diversiiy of
citizenship. That court stayed the case 1o permit this Commissian to decide whether it
would exercise Jurisdiction aver the dispute. The federal court made no fmdlng as to the
extent of the Commission's jurisdiction aver this matter, referring the entirety of this
dispute here so this Commiss'ionwn render such a determination. The Independents
initiated this docket through a Formal Complaint filed on December 2, 1999.
| In a June 13, 2000 Order, the Commission requested briefs from the Parties on
the following issues: - , -

{ssue_1: Under applicable law and the facls of the dispute giving rise to this
matter, does the Commission have exclusive original jurisdiction over the entirety of this
dispute between the Parties, including all of the claims asserted by Complainants in
their Farmal Complaint and by Counter-complainant in lts Formal Cqunterclaim? ‘

issue_2: Under applicable law and the facts of the dispute giving rise lo this
matter, which of the remedies sought by the Parties are potentially avallable to them
 from the Commission, and, if some of them are determined to be unavailable, whether

such a determination would affect the scape or nature of the Commission’s jurisdiction
to adjudicate the entiraty of this dispute? o

We have thoroughly reviewed the briefs submitied by the parties. the record 1o
date, and the spplicable law, énd WB kconclude; that this Commissidn ‘has exclusive
original jUrisdicﬂbn over the disputed matters raised in this proceeding.

1T 1S THEREFORE ORDERED AS FOLLOWS:

1. The Commission has exclusive orginal jurisdiction to hear and decide the
matters complained of in the Formal Complaint filed by the Corﬁpiainants and in the
‘Counter-Claim filed by the Defendant. |

L 2. The Commission'dlrects all Parties in this prooeeding tb cooperatively

_eatablish a procedural schedule, including the submission of pre-hearing briefs, and

2.




submit chh to the Commission, wifh a r:oby,to the Stéff, withln thirty days of'the date of
this Crder B

~ Chairman Nlalsen Cochran voted ; Vice Chatrman-Mlchael ‘Caltahan
-~ voted ﬂ%g Commissloner Bo Roblnson voted %_‘
i » SO ORDERED this the __[Q___day of f’— . 2000.
MISSISSIPPI PUBLIC SERVICE COMMlSS!ON

L) =

NIELSEN COCHRAN, CHAIRMAN

- MICHAEL CALLAHAN, VICE CHAIRMAN

b M

BO ROBINSON, COMMISSIONER

ecutwe Secreia ,




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
DEFENDANT BELLSOUTH TELECOMMUNICATIONS, INC.’S
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS PLAINTIFF’S
COMPLAINT has been sent to counsel for Global Crossing Telecommunications,
Inc. as follows:

VIA HAND DELIVERY

Richard L. Robbins, Esq.
Sutherland Asbill & Brennan LLP
999 Peachtree Street, N.E.
Atlanta, Georgia 30309

VIA FACSIMILE AN D FIRST CLASS 1. S MAIL,
POSTAGE PREPAID

Ira Kasdan, Esq. ~

Kelley Drye & Warren LLP
8000 Towers Crescent Drive
“Suite 1200 ‘
Vienna, Virginia 22182

VIA FIRST CLASS U.S. MAIL POSTAGE PREPAID
Michael 1. Shortey, 11, Esq. :
Global Crossing North America, Inc.
180 South Clinton Avenue :
Rochester, New York 14646

This 30th day of November, 2001.
TN

Michael P. Kenny




